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Press Secretary to the President

MESSAGE

The President of India, Smt. Droupadi Murmu, is happy to
know that the Indian Institution of Technical Arbitrators is
organising an International Conference on ‘Construction
Arbitrators—The Indian and International Perspective’ on
May 19-20, 2023 at Vigyan Bhawan, New Delhi.

The President extends her warm greetings and felicitations
to all those associated with the Indian Institution of Technical
Arbitrators, the Participants and sends her best wishes for the

success of the Conference.

e

Press Secretary to the President

New Delhi
May 12, 2023

Tel.: +91-11-23016535 (Direct), 23015321 Extn. 4322, Fax 23794498, E-mail-press.secy@rb.nic.in
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Dr Justice DY Chandrachud
Chief Justice of India

Message

| am glad te leamn that the Indian Institute of Technical Arbitration [“IIT Ark"), Delhi
State Centre is organizing the fifth international conference on the theme
‘Construction Arbitration-The Indian and International perspective’.

India’s construction industry is considered the economic engine of the country,
building the nation brick by brick. It has experienced significant growth, driven by
increasing investment and the government's focus on infrastructure development.
With the growth of the Indian construction industry, disputes and conllicts related
to it are expected to rise. The complexities involved in such disputes arising out of
equadlly detailed and complex contracts can hardly be overstated. In an industry,
where time is often of the essence construction arbitration is seen as a faster and
more efficient alternative. Owing to their unique nature, the requirement of expert
arbilrators who are easily able to comprehend the technicality and legal issues

involved, is inevitable.

The IIT Arb by providing a common platferm to arbitrators, architects, developers,
engineers of all disciplines, and other stakeholders is providing the necessary
impetus in facilitating construction arbitration, and helping it become a mainstay
of the sector, The conference is a testament to IIT Arb's commitment to excellence
and its passion for advancing the field of arbitration.

I wish all the success to the organizers, participants and delegates of the
conference. | am confident that the conference will provide a valuable forum for
sharing knowledge, exchanging ideas, building relationships among professionals
in the field, and increasing cooperation across boundaries.

Thanks

ﬁLh;.jqjs Choediadad

14 Tughlak Road, New Delhi 110 011 G
+91-11-2379 3733 | 2379 3515 poicn A mai@ecina
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LAW AND JUSTICE

GOVERNMENT OF INDIA

MESSAGE

I am pleased to learn that the Indian Institution of Technical Arbitrators is organizing
a two-day international conference on ‘Construction arbitrations - The Indian and
International Perspective’ with the objective to promote arbitration as a speedy and cost-
effective means of resolving contractual disputes and to increase awareness of its
advantages as a dispute resolution mechanism.

The Government of India, under the leadership of Hon’ble Prime Minister Narendra-
Modi ji, is committed to deliver speedy and affordable justice to its citizens. Arbitration,
as a form of Alternative Dispute Resolution (ADR), presents an excellent opportunity to
achieve this goal. The recent amendments to the Arbitration and Conciliation Act and the
establishment of the India International Arbitration Centre represents significant progress
towards establishing India as a hub of arbitration.

It is heartening to know that IITarb is playing a vital role in advancing the vision of
Prime Minister Shri Narendra Modi Ji to promote arbitration as a key pillar of alternative
dispute resolution. IITarb is also taking a special initiative to raise awareness about the
benefits of arbitration in technical areas such as the Infrastructure and Construction
sectors. I firmly believe that this conference will be a milestone in promoting arbitration
as a preferred mode of dispute resolution in the country.

It was my earnest desire to attend the event, however owing to my important prior
commitment it is not possible for me to be amongst you.

I congratulate the entire team of IITarb for their special endeavour and extend my best
wishes for a very successful and fruitful conference.

(Kiren Rijiju)

402, ‘A Wing, Shastri Bhawan, New Delhi-110 001, Tel: +91-11-2338 7557, 2338 6976, 2338 6974, Fax : +01-11-2338 4241
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MESSAGE

| am happy to know that the Indian Institution of Technical Arbitrators
(ITArb) is organizing a two-day international conference on ‘Construction
Arbitration - The Indian and International Perspective’ on May 19-20, 2023
at Vigyan Bhawan, New Delhi.

Arbitration has come to be known as a quick and cost-effective tool for
resolution of contractual disputes. It is commendable that I[ITArb, a
professional body of engineers and architects, has been conducting various-
conferences and training programmes on. various aspects of arbitration.

| hope the conference would be, of high/technical and educational
value to participants and would also be of relevance and of interest to
various engineering departments of central and state governments, PWDs,
PSUs, private organizations dealing in engineering contracts.

| wish lITArb the best in all its future endeavours.

s
(Hardeep S Puri)
New Delhi

10 May, 2023

Office:- Room No. 104-C, Nirman Bhawan, New Delhi-110011; Phone: 011-23061166, 23061162, 23062089 (Fax)
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FOREWORD

The IITArb was incorporated in the year 2003 with its headquar-
ters at Chennai and State Centres have since come up at Bengaluru,
Chennai, Delhi, Hyderabad, Kolkata, Mumbai and Thiruvananthapur-
am. The IITArb is a non-profit professional body of Engineers and Ar-
chitects devoted to the popularization of arbitration as a speedy and

cost-effective method for resolution of contractual disputes especially

in the construction sector. The construction contracts are much prone
to disputes and any attempt for the speedy resolution of such disputes would go a long
way in the infrastructure development of the country. Institutional arbitration can play a

very important role in that direction and IITArb is committed for the same.

The Indian Institution of Technical Arbitrators (IITArb), Delhi State Centre has taken
the lead in organising this conference after about a 3 years period of global distress caused
by the COVIDI19 pandemic. Such conferences had earlier been organised by IITArb, at New
Delhi in 2012, 2014, and 2017; and at Chennai in the years 2016 and 2018. The topic for this
Conference has aptly been chosen as “Construction Arbitration” and is being supported

by several leading organisations in this field.

I am sure the Conference will provide a very good platform for exchange of views and
fostering fellowship of engineers as well as non-engineers in the field of dispute manage-
ment through Arbitration and Conciliation, which attracts experts from Law as well as
from the relevant engineering domain. The IITArb can legitimately take pride in its core
strength of engineering/trade expertise in achieving the goal of efficient Arbitration pro-

CessS.

I sincerely hope and wish that the deliberations during the Conference would be very
useful to the Arbitration professionals. I take this opportunity to thank all the members of

Technical Committee for bringing up this very nice compendium of Papers.

K. N. Agrawal
President, IITArb



PREFACE

The two-day symposium organised by Delhi State Centre of Indian Institution of
Technical Arbitrators at Vigyan Bhawan on May 19 & 20, 2023, spread over seven
technical sessions with about 25 speakers from India and abroad, shall exhaus-
tively discuss various aspects of law and practice of Construction Arbitration in

India and internationally. This souvenir publishes the articles of the panellists
and other authors; and I hope would be of interest and useful to the participants
and readers. The papers are put in sequence as per the technical sessions. A few
papers by the authors covering other important aspects are also published.

The domestic construction arbitration market in India is very large and deserves better profes-
sional standards in arbitration. Despite legislative intent to reform the arbitration regime in India
and amendments to the arbitration law in quick succession in 2015 and again in 2019, the growth of
credible institutional mechanism to administer arbitration is somehow lacking. The ad-hoc as well
as institutional arbitration and the parties in India need to engage better professionally trained
arbitrators and arbitration lawyers and arbitration in India cannot remain a post- retirement and
after court hours vocation. It is imperative for the parties to engage professional claim managers in
pre-arbitral stage to have proper claim management and documentation. Experts, including indus-
try specialists, should have due role in arbitration. The evidentiary proceedings need to be more
efficient and need based; and need not follow the court process, nevertheless meet the standards
required in adjudicatory process.

Huge money is blocked in disputes in construction sectors. Absence of statutory adjudication,
makes arbitration the sole remedy in construction contracts, but not efficacious enough to give
timely relief. The pre-arbitral settlement process has turned to be not effective. S.31(7)(a) of the
A & C Act, 1996 has been given expansive meaning by the Supreme Court, barring pre-award in-
terest in the agreement, to disallow even claim of damages as interest. If substantial time lapses
before award in arbitration, this deprives legitimate compensation to the award creditor for money
blocked and acts as disincentive to engage in negotiation and waste time. Absence of law in India
against unfair contract terms, despite recommendation by the Law Commission in its 199t report
in 2006, has put the jurisprudence and construction of such exclusionary provisions in contract,
in a flux in India.

The commercial courts, introduced by legislation in 2015, lack physical infrastructure and the req-
uisite number of judges. Despite plethora of governmental schemes to destress the construction
sector, poor contract enforcement and delay in enforcement of arbitral awards has caused liquidity
crisis and even insolvency in construction sector. Construction companies need financial muscle
to withstand the time taken in entire process of dispute resolution till recovery of payment.

To improve the construction arbitration regime in India, construction law should be part of under-
graduate and post graduate curriculum in our universities and academic churning on the subject.
Necessary measures need to be undertaken to develop a professional pool of arbitrators, arbitra-
tion lawyers, experts, tribunal secretaries etc. The arbitral institutions and arbitrators in ad-hoc ar-
bitration may be encouraged to adopt construction arbitration-specific rules to enhance efficiency
of arbitration process.

Standardization of the contract forms and avoidance of unfair bespoke conditions to create im-



balance in risk allocation should be encouraged as a matter of policy by government and PSU
organizations. Construction contracts should be more participative and collaborative in approach
with the risks allocated where it should be and seen as less adversarial. This will help delivery and
reduce disputes. Arbitration should instil trust of the parties, who might have legitimate concern
on its outcome. There is need of more consistent judicial precedents in construction law and arbi-
tration.

The appointment of arbitrators remains a contentious issue even post amendment to the arbitra-
tion law in 2015. There need to be a more open & transparent, but merit-based approach, while
ensuring party autonomy in selection of arbitrators. The pool of arbitrators, now engaged in con-
struction arbitration, needs diversification. The attempt by various government organisations and
PSU’s to resort to close restrictive panels has been an obstructive approach in selection of arbitra-
tors and as a result, appointment of arbitrators in India regularly lands up in High Courts in do-
mestic arbitration, which almost invariably appoint retd judges as arbitrators, may it be any type of
arbitration. The amendment in law to transfer power to appoint arbitrators to arbitral institutions
from the High Courts and the Supreme Court, has not been implemented by the Government. This
must happen along with development of credible arbitral institutions, to ensure neutral and intel-
lectually robust tribunal. The government organizations need to accept institutional arbitration as
a mode of dispute resolution.

Writing of arbitral award requires skill and cannot be presumed. The arbitrators need to be trained
on award writing. An ill-drafted award is likely to face challenge in court and if set aside, frustrate
the entire arbitral process.

The conference discusses all these and many more issues in much detail. I thank each panellist
and author, who have responded to my request despite their hectic schedule. I especially thank
Mr. P R Seshadri, past President IITArb for his help in getting foreign authors and Mr Krishna Kant,
Chairman Delhi State Centre, for his unflinching faith on me as Convenor Technical Committee
and giving free hand in selecting the topics and the deciding the sessions as well as the panellists
and the authors. Mr. Kunwar Chandresh, member Technical Committee was much helpful when-
ever I requested him for support. Vartika, Associate at my arbitration law chamber, was a constant
companion during the last few months and has taken considerable pain in helping me and I am
grateful to her.

Wish you all the best and hope you enjoy the conference.

‘Cgcog*
\ 3 May ' & 023
G C Kabi, FCIArb

Convenor, Technical Committee

Past Chairman, Delhi State Centre, IITArb
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3. Kunwar Chandresh, FCIArb, LLM(HKU), Construction Lawyer and Arbitrator-
“Specific Rules for Construction Arbitration and Dispute Resolution: Re-
quirement and Comparative Analysis”
4. Mohana Dilip Potdukhe, Jt. Secretary SCL (India) - Perspective on Construc-
tion Arbitration in India
1315 - 1400 LUNCH
TECHNICAL SESSION - 11
1400 - 1530 | Dealing with Standard Form Contracts & Contracts with Bespoke Conditions-

both with Indian and International Perspective
Panel Discussion:

1. Er. Venkataraghavan Ramadurai (Dubai) FCIArb, LLM Construction Law (UK)-
“Extent of liability of structural consultant in a contract without limitation
on liability” (Moderator)

2. Gaurishankar Dubey- Arbitrator, Mediator & Approved Valuer- “Dispute in
EPC Contracts”

3. Brigadier Amit Kathpalia (Retd.) - Consultant, Trainer Professor - “Payment
delays in Indian construction contracts- contractual causes and remedies”

4. Gracious Timothy Dunna, Advocate- “Unfair Outcomes of General v/s Par-
ticular Conditions: Jeopardizing the Commercial Value of Standard Forms”
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1530- 1545 TEA
TECHNICAL SESSION - III

1545 - 1700 Claims, claim documentation, delay and quantum analysis
Panel Discussion:

1. Shouryendu Ray, Advocate- Partners Nora Chambers - “An Overview of
Claims in Construction Disputes” (Moderator)

2. Sumit Rai, Advocate

3. Rajat Singla- Director at Masin UAE “Delay and Quantum Experts In
Construction Dispute Resolution”

4. Himanshu Batra, Associate Director- Masin

DAY TWO- 20.05.2023 (SATURDAY)

0930 - 1100 REGISTRATION

TECHNICAL SESSION - 1V

1000 - 1130 Drafting of Arbitration Clauses, Appointment of Arbitrator/s, Interim
Measures & Emergency Arbitration

Panel Discussion:
1. Mr. Hasit Seth, Advocate (Moderator)
2. Dr. Amit George, Advocate
3. Mr. Garv Malhotra, Advocate- Partner at Skywards Law- “Guiding

lights and red flags: Key focus-areas for arbitration clauses in
construction contracts and international best practices”

4. Er. Rajesh Banga- Chief Engineer, CPWD-Varanasi- “A continued
saga regarding appointment of arbitrators in India post amend-
ment and judicial precedents”

1130 - 1145 TEA

TECHNICAL SESSION -V

1145 - 1315 Evidentiary Proceedings in Construction Arbitration (I)
Panel Discussion:
1. Ratan K Singh, FCIArb., Sr Advocate- (Moderator)

2. Anand Juddoo, FCIArb, Mauritius- “Taking evidence in international ar-
bitration: Balancing due process and efficiency”

3. Tejas Karia, Advocate, FCIArb, Partner, Shardul Amarchand Mangaldas & Co.
4. Saurav Aggarwal-Advocate

5. Ravi Shankar, Advocate- Managing Partner, Law Senate “Evidence Proce-
dure, Production of Documents and Electronic Records In Arbitration
Proceedings”

6. Ajay ] Nandalike-Advocate
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1315 - 1400

LUNCH

TECHNICAL SESSION - VI

1400 - 1445

Evidentiary proceedings in Construction Arbitration (II)

[Panel as in TS V]

TECHNICAL SESSION - VII

1445-1600

Arbitral Awards: International Drafting Standards & Practices and
Challenge & Enforcement in India post 2015

Panel Discussion:

1.

2.

Hon’ble Justice Talwant Singh

Anish Wadia, C.Arb- Chartered Arbitrator, Accredited Mediator and Ad-
judicator (Moderator)

Datuk Professor Sundra Rajoo, President AIADR, Kuala Lumpur- “Writ-
ing of an Arbitral Award- Standards and Practices”

Kunal Vajani, Joint Managing Partner at Fox & Mandal- “Challenge and
Enforcement of Arbitral Awards in India post amendment 2015”

1600 - 1700

VALEDICTORY FUNCTION

1700

HIGH TEA
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A Perspective of Law & Practice of Construction Arbitration in India
G C Kabi FCIArb’

ABSTRACT

This article gives a perspective of construction arbitration regime in India vis-a-vis other
developed common law jurisdictions and identifies issues that need to be addressed in
India, for arbitration to become an effective dispute resolution mechanism in construction
and engineering contracts. The author discusses the prevailing practice of construction
arbitration in India and highlights the scope for improvement the way arbitration is con-
ducted. For this purpose, among other measures, the author discusses the need of special
law for construction contracts, standardization of contract documents and fairness in
contract terms. At the end suggestion is made for the way ahead.

Introduction

Construction arbitrations are generally fact-in-
tensive, documents heavy, technically complex
and nuanced. The documents in engineering
contracts are usually layered and exhaustive,
further incorporating technical specifications
by reference. In addition, certain terms may nec-
essarily be implied in such contracts. Finding
factual causation of multiple events involving
overlapping sequences of interdependent events
over a long period of time makes construction
arbitration complex.

Similar terms may have different connotations
in two contracts and may not be construed in ex-
actly the same manner. The contextual nature of
construction contracts makes each arbitration
unique. A contract for hill road construction at
high altitude & low temperature with landslide
conditions and limited working season in a year;
an underwater construction in a river like Brah-
maputra with high water current; a building in
a busy city center with traffic restrictions; may
mean different things for the same language
used in a standard document. The proponents
of pure and strict textual interpretation of con-
tracts may fail the real bargain between the par-
ties. The conduct of the parties may also become
relevant in understanding the intention of the
parties.

India has a very large domestic construction ar-
bitration market. Though, the law and practice
of domestic construction arbitration in India
follows the pattern in other developed common
law jurisdictions, the current practices in India
lack sophistication, in using international good
practices. Whereas, arbitration in India requires

more specialized treatment, this is primarily due
to the non-engagement of professional arbitra-
tors, experts, and counsels in construction arbi-
tration, along with poor contract administration,
contract & claim management.

Dispute Resolution in construction con-
tracts - India and Other jurisdictions

Certain distinctions are-

1. Absence of statutory adjudication in India:
Mostcommonlawjurisdictions have enacted
statutory adjudication for construction
disputes with the basic policy rubric ‘pay
now argue later’. This works as an effective
interim mechanism of instantly binding
decisions on disputes and ensures cash
flow to the contractor. This has reduced the
incidence of domestic arbitration by wide
margins in such jurisdictions, though final
adjudication is permissible in arbitration or
in court.Indiahasenacted nosuchlaw forthe
security of payment. Whereas the employer
makes provision in the contract for recovery
of its claims from the dues payable to the
contractor, the contractor has to agitate its
claims either in arbitration or commercial
courts; neither is very efficacious to grant
instant relief. Disputes derail the project,
as the entire construction industry in India
reels under the liquidity crisis. The existing
system of ‘work now, arbitrate later’ has
seen inflated claims and more adversarial
arbitration.

Non-availability of emergency arbitration:
The contractual DRB/DAB are not effective
in India for lack of compliance and
enforceability and the arbitration statute

1 Mr. G C Kabi is an experienced Arbitrator and Arbitration Counsel.
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. No Construction

does not provide for emergency arbitration
(despite the law commission recommending
it)2.. This, together with the absence of
statutory adjudication, makes interim
quick binding decisions impossible. Indian
courts, however, are inclined to enforce the
emergency arbitration decisions, adopted
by parties through institutional rules.

. No specialized construction courts: There

are no specialized construction courts in
India, like the Technology and Construction
Court (TCC) in the UK. This has not helped
growth of a consistent and coherent
construction law in India. The delay in
enforcement of arbitral awards due to
backlog of cases in courts, remains a major
concern and is one of the reasons that makes
arbitration less attractive, but with no other
better alternative to it.

law curriculum in
universities: Due to lack of specialized
and structured construction law education
in India, there is no academic churning in
this field of law related to engineering and
construction contracts. The practice of
construction law in India is not supported by
enough academic rigor; and only by practice,
by a few who are competent to apply such
principles and concepts in construction
arbitration.

. No construction contracts related specific

statutes: Unlike in many other common
law jurisdictions, India does not have
construction contract specific statutes;
for example, the statutes in England for
defective premises, third-party rights,
latent defects, unfair contracts terms and
the Contracts Act, 2009 (based on HGCRA,
1996 & Rules 1998) etc. Construction law has
evolved due to close interplay among the
standard form contracts, judicial decisions,
and statutory development in England and
other common law jurisdictions. In India,
the general substantive law of contract is
contained primarily in the Indian Contract
Act,1872 (ICA), along with the common law
principles. Whereas ICA does not purport
to contain the entire law of contract, the

2
3

. No

common law remedy may not be adequate
to deal with specific construction disputes;
for example, absence of any common law
right of contractor to suspend work in case
of delay or non-payment of on account
payments, whenthe contract confersnosuch
right or prohibits so (Housing Grants Act in
England provides such right superseding
any contractual stipulation prohibiting
suspension by the contractor for non-
payment of an account payment). In such
a situation, though one often takes shelter
under the provisions related to reciprocal
obligations in sections 51 to 54 of ICA, this
might not apply in case of a partial breach of
contract. Section 54 would operate only in
repudiatory breach and not in partial breach
of contract. Construction law derived from
judicial authorities provides different
treatments and remedies in partial and
total breach of contract. Such principles do
apply in India. The innocent party treating it
repudiatory if the beach is partial, may run
the risk of committing wrongful repudiation
of the contract.

. Multiple standard forms of contracts: The

use of multiple standard forms of contracts
with bespoke conditions, makes application
of judicial precedents uncertain in India.
This is in addition to inconsistency in
judicial pronouncements on the same or
similar terms of contracts. Moreover, the
interpretation of the contract itself may
be disputed. Supreme Court of India in M
K Abraham & Co v State of Kerala & Anr?
observed thatitis anightmare to understand
public works contracts and that such
contracts are fertile grounds of disputes.

legislation against unfair terms:
Unfair and even unconscionable terms
in commercial contracts are not illegal
per se in India and may be enforceable, in
absence of any law in India on unfair terms
of contracts®. The theory of fundamental
breach (which lost much of its use in
England after the coming of the Unfair
Contract Terms Act, 1977), remains very
useful in India, restricting the effect of such
unconscionable terms, in the absence of

https://cdnbbsr.s3waas.gov.in/s3caOdaec69b5adc880fb464895726dbdf/uploads/2022/08/2022081615.pdf

(2009) 7 SCC 636

4 The 199% Law Commission Report on Unfair (Procedural & Substantive) Terms in Contract in August 2006, which pro-
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posed checks on unfair procedure and terms of contracts, has not been enacted



legislation.

. Lack of institutional arbitration: Though
there are mushrooming of arbitral
institutions in India, they generally lack
the desired standard. There is no guarantee
that the arbitrators empaneled in such
institutions possess the knowledge, skill and
proficiency to act as an arbitrator. In India,
the profession as arbitrator is primarily a

post-retirement vocation. The quality of |

arbitration vastly depends on the quality
of arbitrator. Arbitrators do require formal
education and training in arbitration law
and practice and the applicable substantive
law, in addition to domain knowledge.

. Absence of construction arbitration bar:
Thereisadire need of a pool of professionally
trained construction arbitration lawyers
along with professional arbitrators.
Specialist arbitration lawyers, who can deal
with construction arbitration, are very few in
number and there is a generalist approach to
construction arbitration in India at present.

10.Less use of industry experts: Construction

arbitration does require the help of industry
experts in complex technical matters. They
are much less in use in India and lack the
professional skill required to present before
a tribunal.

The practice of construction arbitration in
India

In addition, some of the issues and practices
in construction arbitration are discussed as
under-

Interpretation of exclusionary clauses:
Exclusionary clauses are quite prevalent in
India, sometimes the breach vitiating the
entire commercial bargain and at the teeth

of the substantive law. Sub-section 3 of

section 28 of the Arbitration & Conciliation
Act, 1996 (the Act), requires the arbitrator to
take into account the terms of the contract
in deciding every dispute. At the same time,
the arbitrator (for India seated domestic
arbitration) has a duty and mandate to
decide the disputes as per the substantive
law in force in India (as per s.28 (1) (a) of the
Act).

It is submitted, the terms of the contract are to
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be construed, not in conflict to the commer-
cial bargain and substantive law, unless it is an
agreed risk undertaken, as a part and parcel of
the commercial bargain. This requires a find-
ing in every case w.r.to scope of the exclusion
or limitation clause, and such clauses must
not be given expansive meaning. If the terms
of the contract are clear and in effect ousts
the entire remedy in damages for any extent
of breach, the same may be held to be hit by
the substantive law in force in India. It is per-
tinent that, unlike the English common law,
the liability in damages for breach is codified
in India in ICA and has a public policy aspect,
though the ICA itself is in the nature of private
legislation.

Issues related to extension of time:
Most standard forms of contracts in India
have evolved over time on similar lines,
following the evolution of the extension of
time provisions in standard construction
contracts in England. Care is taken to have a
provision for extension of time, extra works/
variations, least the liquidated damages
clause becomes inoperable. The short open-
ended provisions for the grant of fair and
reasonable extension of time in the 1980’s,
are now replaced by an elaborate list of delay
events, along with a residual provision. Care
is also taken to have an express provision
for extension of time for delay caused by the
employer, not relying upon the construction
of the words ‘beyond the control of the
contractor’ for employer caused delays. In
some contracts, thereisan effortto define the
force majeure events, somewhat elaborately.
Whereas, following the standard forms in
England, serving notice by the contractor
is made condition precedent to be eligible
for extension of time, the provision for
grant of time by the employer even without
any application by the contractor is also
retained, which makes such notice not a
condition precedent to get extension of time.
Since prevention principle is codified in ICA,
and is not merely a principle of common
law (as in England), condition precedent
clauses may face statutory obstacles. The
breach that a party commits by not serving
a notice in time may not entitle the other



party preventing performance to claim
liquidated damages, denying extension of
time for its own delays. In some contracts,
the power of determination is retained with
the employer; whereas in others, power
is given to the ‘Engineer’. The question
arises whether the employer being itself a
party, can decide on its own breach. There
are judgments making such decisions to
be in violation of the principles of natural
justice and hence void. Similarly, when the
‘Engineer’ happens to be a regular employee
of the employer or part of the PMC (as found
in many contracts), one can justifiably doubt
credibility or sanctity of determination by
the Engineer.

Liquidated damages: Disputes regarding
liquidated damages regularly come before
arbitrators. The power to put liquidated
damages for delay and determination of
extension of time, are closely linked. The
extension of time clause is seldom operated
properly, which makes the imposition
of liquidated damages unsustainable. In
some contracts, while the extension of
time is arbitrable, the quantum of levy
is excepted from arbitration. Question is
raised regarding the propriety of levy of
liquidated damages in arbitration, if not the
quantum. The law of liquidated damages
and penalty contained in section 74 of ICA
and the requirement of proving the factum
of loss has been interpreted by the Supreme
Court and differs from the law in England.
It has also been held in India that loss
must be proved if it can be proved, in every
case, may it be liquidated or unliquidated
damages. Penalty clauses are not invalidated
in India except that the loss must be proved
and damages are generally restricted to a
lower reasonable amount. In public utility
services, it may not be possible to prove loss
and liquidated damages allowed without
the rigor of proving the quantum of loss.
The trend, even in such cases by the courts,
is to restrict the amount to a reasonable
amount (and it appears a little arbitrarily),
by treating the total amount specified as
a penalty. Liquidated damages, as such,
cannot be allowed as ‘sum due’ by treating
the same as ‘agreed sum’ in the contract and

5 [2015] UKSC 67. The principle laid down in English law in this cas
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the general principle of award of damages
applies. The recent refinement of penalty
provision in England, enlarging the scope of
enforcing such clauses (Cavendish Square
Holding BV v Talal El Makdessi®) has yet
not been judicially referred in India. This
may also not be required or recommended
in India, considering the scheme of s.74 of
ICA for award of reasonable compensation
in every case, may it be liquidated damages
or penalty.

Variation: Variation claims involve technical
& factual aspects as well as interpretation of
the contracts. What constitutes variationi.e.,
its admissibility, may be in question. The
type and nature of the bargain, the contract
and the risks undertaken are relevant in
this regard. In an item/percentage rate
contract, an item not included in BOQ (and
specifically not undertaken by the contractor
at no extra cost) should qualify as variation.
Hence, variation is essentially for work
done within the scope of the contract. The
employer is not entitled to impose variation
order outside the scope of the contract
and the contractor is not bound to execute
such orders. Refusal to carry out such an
order beyond the scope of the contractor
would not generally constitute a breach of
contract by the contractor. For dispute in
rates only when variation is permissible,
the contractor cannot refuse to carry out
variation. On the other hand, in an EPC or
Design-build contract, variation generally
requires an order beyond the scope or design
criteria; and hence disputes are generally
on admissibility of variation. Change from
the tender design need not necessarily
constitute variation, depending on the
provision in the contract. Huge claims of
variation are made based on soil conditions,
as the data discovered during post-contract
investigation may vary from that
provided by the employer at the tender
stage, with a disclaimer. In EPC contracts, it
is submitted, the contractor would generally
undertake this risk. The problem arises in
case of concealment or misrepresentation

of existing data by the employer or when
e has not been followed in Singapore.

soil



there is inadequate time provided at the
tender stage or non-availability of access to
the site during tendering to explore the sub-
soil conditions, or there is a change of site
with material impact or employer insisting
for design considering liquefaction not
otherwise required per the soil parameters
and the applicable design codes, etc. When
there is provision for cost compensation for
unforeseen physical conditions, the issue
would be determining the threshold of
what constitutes ‘unforeseen’ by a prudent
contractor at the time of tendering.

Determining the quantum or price payable
for variation may become more complex
than the admissibility of variation. A typi-
cal example would be when the employer is
responsible for a major change in scope of
work in an EPC contract; in the absence of
an applicable pricing mechanism for vari-
ation in the contract; the determination of
price of work done, might become compli-
cated. This is further aggravated if delay-re-
lated price rise is also claimed in the same
dispute and the variation is executed over
a period of time. A similar situation arises
in using hybrid bespoke contracts, where
the engineering is done by the employer but
the payment is made at stages or on area ba-
sis i.e., without a firm measurable BOQ and
there is wholesale change in the design. It
is suggested, the payment quantum meruit
may be the way out without a pricing mech-
anism under the contract.

Delay Analysis: In domestic construction
arbitration, professional forensic analysis
for delay is much less in practice in India
as compared to many other jurisdictions.
The degree to which factual causation is
established is far short of what actually is
required or desirable. There is adhocism
in approach in this regard. Inadequacy of
data or records maintained by the parties
due to poor contract management makes
forensic analysis vulnerable on facts; and
the facts supplied by the party to the expert
may be presumptive (and not authentic) and
not based on contemporaneous records.
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The result is recreated programs in delay
analysis in the absence of a proper baseline
or updated programs, on the basis of
unreliable supporting documents.

Conduct of the parties: The parties while
relying on the terms of the contract are
often found to have not acted in accordance
with the contract. This creates difficulty in
applying the terms of the contract strictly
during arbitration including claims of
waiver. The procedural requirements may
or may not be mandatory and the standard
of proof is high for applying waiver. The law
mandates the arbitrator to take into account
the terms of the contract in every case for
the substantive issues and the procedural
requirement may be intertwined with the
substantive right in the contract.There are
many FIDIC based contract documents
with the Engineer having the power of
determination under sub-clause 3.5, where
the Engineer is required to consult the
Employer and the Contractor, and the
Engineer is in breach of such obligation
while making such determination without
due consultation with the parties.

The Preliminary issues: Jurisdictional
objections are very common in construction
arbitration in India. These arise primarily
on the plea of ‘excepted matters’, ‘no-claim
undertakings’ obtained by the employer
for grant of extension of time, ‘full and final
settlement or ‘no-due certificate’ obtained
while processing the final bill etc. In
addition to adopting guerrilla tactics by the
employer in the appointment of arbitrators,
these objections take a certain time and
effort to be settled by the AT. The tribunal
may have to decide these preliminary issues
under section 16 of the Act, in the beginning
of the proceedings. If substantial issues
of facts or evidence are necessary, such
decisions may be deferred. No-claim or full
and final settlement discharge undertakings
are primarily findings of facts, often argued
by the counsels with a plethora of case
laws. Issue of limitation, often raised as a
preliminary and jurisdictional issue, the
decision on which has been held to be an
award and not an order. In case claims or
arbitration are clearly barred by limitation,
it may be possible and even desirable to



decide the same at the outset; otherwise,
this must be decided at some stage later.
It is submitted, the pleadings may not be

the statutory timeline of six months fixed
for completion of pleadings.

Framing issues: Issues need notbe framed
in every arbitration, unless it is useful and
imparts efficiency to the arbitral process.
However, if the issues cannot be culled
out clearly from the pleadings, it is better
to frame the issues, to streamline the
evidentiary proceedings, oral submissions
and decision making by the tribunal.
Bifurcation, i.e., deciding liability first and
quantum later, has advantage of avoiding
evidentiary proceedings if the liability is
not upheld. However, this requires skillful
handling and careful drafting of the issues,
without infringing on subsequent issues
while adjudicating the first issue on liability,
as the parties have not yet led evidence
or made submissions on later issues.
Bifurcation of issues is rarely practiced in

construction arbitration in India. In case of

bifurcation, the decision on the first issue
shall be an interim award and challengeable
under s.34 of the Act and the limitation starts
running for challenge to the same from the
date of receipt of the decision by the party
on the issue.

The procedure: The procedure in
construction arbitration varies depending
upon the matters under consideration
and in practice based on the composition
of the tribunal. There has been a gradual
recognition that arbitration proceedings
are not to be made like court proceedings.
Despite the time limit provided in the
statute, domestic arbitrations in India are far
less disciplined compared to international
commercial arbitration, in the manner in
which evidentiary proceedings are dragged
in open-ended manner and adjournments
are sought by the parties and counsels
routinely and with little justification. The
absence of fear and rarity of costs imposed
on parties, the unpreparedness of arbitrators
at the time the issues are framed or even
at the time of substantial hearings, makes
arbitration casual in India. Along with a few
busy arbitrators handling most arbitration
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' 10.
delayed awaiting such decisions in view of |

11.

matters, counsels prefer post-court hour
hearings.

The evidence: The quantum of loss is to be
evidenced for claiming damages. The courts
in India are more circumspect in recent
times, not to uphold award of damages by the
tribunals that are without proper evidence.
For example, loss of profit for wrongful de-
scoping would require some evidence of
what the party claiming would have earned,
if there were no de-scoping and this cannot
be awarded on notional percentage basis.
Similarly, the delay related on-site expenses
are to be evidenced and cannot be allowed
on notional contractual percentage basis.
Secondary data and electronic evidence,
as under the Indian Evidence Act, is now
often used to prove the accounting data,
to avoid producing enormous volume of
documents before the tribunal. Various
formulae for claim of head office overheads,
are sometimes used wrongly to claim on-
site and machinery expenses. Though, there
is no embargo on use of these formulae for
head office related expenses, the underlying
facts used in such formulae are required to
be evidenced. Loss of business opportunity
has a high threshold of evidentiary
requirement and is seldom met and hence
not generally allowed.

The supervisory role of the courts: Indian
courts, in the recent past, have shown a lot
more pro-arbitration trends and reasoned
awards are rarely disturbed by the courts.
Legitimizing arbitration as an alternative
to the court for commercial dispute
resolution, requires arbitration process
and arbitral awards to be more robust
and lawful. Time consumed in courts,
however, remains a deterrent, particularly
in challenge and enforcement of arbitral
awards. Since the employers insist on close
panel of arbitrators, in most cases there is
failure to appoint the arbitrator/s as per the
agreed procedure and the appointment of
arbitrator/s is done by High Court (Supreme
Court in case of international commercial
arbitration). The amendment in arbitration
law in India to transfer the power to arbitral
institutions to appoint arbitrators, is not
yet implemented. At the same time, this
requires a robust institutional mechanism



to administer arbitration.

The way ahead

dia needs better professional standard, includ-
ing the engagement of qualified & experienced
arbitrators, the specialized arbitration lawyers,
claim management experts etc. The arbitral tri-
bunals should be neutral and intellectually ro-
bust, supervised by credible institutions. This

essary systems and infrastructure.

Construction law needs academic recognition
in India with an inter-disciplinary approach.
There is need for construction contracts specific
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special legislation and structured quality train-
ing programs for the existing pool of arbitration

i professionals and arbitrators dealing with con-
The practice of construction arbitration in In- |

struction arbitration.

The major adversary in arbitration, the govern-
ment departments and PSUs should adopt fair
standard forms contracts with balanced risk al-
location to make construction contracts collabo-
rative. These institutions should wholeheartedly

g . - Ry . i embrace the reforms in arbitration regime.
requires setting of arbitral institutions with nec- |

i Enactment of statutory adjudication system and

enforcing the same properly would help reduce
time taken in binding decisions in disputes, help
project delivery and reduce arbitration.



CONSTRUCTION LAW AND CONTRACT ADMINISTRATION
- Dr. Vandana Bhatt’

Introduction

India, being a developing country, has a large
sum of money invested in infrastructure. In
present scenario, more and more infrastructure
works are in the pipeline which needs utmost
attention to avoid its failure in terms of
differences and disputes. The size of the projects
is huge. With development of technology as well
nature of award of work by way of EPC, BOT,
BOOT, etc., projects are of complex nature for
which we need to administer the project through
its contract in a highly professional manner in
terms of Trade practice and Construction Law.
We are aware that the construction industry
does not have standard contract documents.
Each Employer has their own documents. Even
if standard contract documents like FIDIC or so
are used, they are modified to the convenience
of the Employer by introducing COPA. Most
construction contracts are heavily loaded
with liability on Contractor, thus risk is shifted
onto the Contractor. Such one-sided contract
documents require special attention to manage
them so that in the end, risk can be taken care
of without severe loss/damage to the parties
involved in it. Managing contracts is different
from managing the work and this requires
special knowledge and training to handle the
risk loaded on the contract and manage the
claims/ disputes which are inevitable in most of
the contracts.

To avoid stress, one needs to administer the
contract in a manner so as to overcome the sce-
nario of unhealthy litigation. It is essential to
have Contract Administrators to understand
and interpret the contract. To administer the
contracts, a person specialized in technology,
as well as Law (specifically contract law & con-
struction law), is required. These hybrid pro-
fessionals are called Techno-legal consultants.
Service of such professionals acts as first-aid for
immediate relief and saves the organization from
fatal situations either by avoiding unhealthy lit-

igation or protect the interest of the parties by !

| developing contemporaneous records by way of

evidence.
Stages of Contract Administration

The contract administration mainly compris-
es of Three stages: Pre-Bid stage, Acceptance
of Work Order, and Execution stage. These
three stages of contract administration play an
important role at the time of resolution of dis-
putes, where contemporaneous records are
made available as evidence to arrive at an ami-
cable settlement or to protect the interest of the
party if the dispute enters litigation. In India, we
are yet to see specialized legal professionals in
Construction Law. Regular Lawyers or Engineers
alone cannot yield fruitful results. Contractors
will require a person well-versed in Technology
and Law related to Industry.

The Need

The need for a hybrid professional, i.e. Tech-
no-legal is well appreciated by reputed educa-
tional institutes like IIT Bombay which have in-
troduced curriculums like ‘Engineering Law’ at
their UG level. Similar subjects have been intro-
duced at the PG level by University of Mumbai.
Similarly, NICMAR has a course that deals with
law related to contracts. In this course, a basic
concept of construction law and related topics
are introduced to make aware the upcoming
technocrats about the use and applicability of
law as first-aid.

At present, it is a growing trend in the construc-
tion industry to employ an Engineer with basic
knowledge of contract administration and law.
Such engineers are given responsibility to look
after contract administration in managing the
risks of complex projects, interpreting contracts
in case of ambiguities, and studying the minor
nuances which helps to prove and price claims
at the same time ensuring the party doesn’t
waive off their rights.

In this context of law related to Construction,
there are many aspects, each one of which re-

1. Dr. Vandana Bhatt, is an Arbitrator and has done M.E. Construction Management from Mumbai University. She has
MBA in Construction Law and holds Contract Law from Harvard University, USA
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quires in-depth study. Construction Law neces-

sitates studying the following major aspects.
1. Courts and Time

2. Courts and Contracts

3. Unfair Terms in Contract

4. Foundations and Law

5. Breach of Contract

6. Arbitration clause

7

. Some of the aspects are discussed here
below.

Courts & Time:

Courts are clogged with numerous issues.
There are no specialised technology courts in

India. Commercial courts are overburdened as |
i pretext, and it could have meant another five to

well.

The mounting arrears in the courts, inordi-
nate delays in the administration of justice be-
sides the high cost of litigation has today put
up question marks in the mind of people in the
efficacy of the existing judicial system. The Dis-
trict Courts, High Courts, and Supreme Court all

more than 20 million.

It is often seen that a person who initiates lit-
igation arising out of contractual issues; his
children and sometimes grandchildren end up
pursuing the case. Such is the situation of delay
in litigation. This is true of courts in most coun-

tries. Expeditious disposals are an exception. If a | years. In sheer frustration, the owner of the firm

matter goes in for an appeal, it could take anoth- :

er several years before you are heard. Parties re-
sort to Court to deny justice to their opponents.
The tragic truth is that Govt. agencies use litiga-
tion as a tool to disadvantage the industry.

It is this delay tactic that has encouraged sev-

eral Govt. agencies in rejecting Arbitration as a |
i of Arbitrator. However, should a party feel mis-

process of resolution of disputes. It gives the bu-
reaucracy two advantages viz.

No result implying adverse comments on
their performance would be available in
their lifetime.

Settlement outside court can be encashed to
their advantage.

2 Suit no. is 78 of 1971, BHC
3 Writ Petition No. 378 of 1996, BHC

ant aspect of Construction Law in helping de-

cide the parties to go for Arbitration.

Mumbai (Bombay) is considered as the com-

i mercial capital of the country. To meet the needs

of power, a multipurpose project for Irrigation
and Power generation called Koyna Project was
launched in the early 50s. One of the compo-
nents was to construct a tail-race channel down-
stream of the Powerhouse, wherein the Contrac-

i tors were Mckenzies Ltd. Certain disputes arose
i between Mckenzies Ltd. and the Govt. The dis-

pute in respect of an appointment of Arbitrator
as per terms of Contract went to court.

The litigation started in 1970 and finally, the
Bombay High Court? passed the order of refer-
ence to Arbitrators 22 years later in 1992. Parties
could have gone to Supreme Court under any

ten years to decide the issue.

Project Engineers, a small-sized contracting
firm built a Ground Water tank in 1986/87 to
have some minor disputes adjudicated by Arbi-
trators, invoked Arbitration clause, and proceed-
ed after repeated notices to appoint an Arbitra-

together have a backlog of cases running into | tOF from the owners’ panel of Arbitrators. The

i owners who were a Govt. agency went to the

District Court in 1988 and lost the case. They
went for an appeal where they lost too. They
came back to District Court with another appli-
cation. After a year they moved an amendment
petition before the District Court. The issue of
amendment to plaint remained pending for six

who was a graduate in law and Engineering, ap-
peared before the Court to end the controversy
of amendment to petition. The hearing on the
petition began in 1995 and finally the District
Court gave a verdict upholding the appointment
of Arbitrator. Under Indian Law of Arbitration,
no appeal lies in a matter related to appointment

carriage of justice, under Indian Constitutions it
can invoke “writ jurisdiction” of High Court or
Supreme Court. In this matter of appointment
of Arbitrator, which District Court disposed after
8 years, the Govt. had invoked writ jurisdiction
of High Court which took 20 years before it was

i disposed off®. In several other parts of India, the
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There are thousands of contract disputes pend-
ing for decades in Indian Courts. No effective ef-
forts to make the judiciary Time-effective” has
been seen.

Courts and Contracts
General:

Apart from the usual long 10 to 20 years in pur-
suing the litigation, the outcome often is not
in sync with the commercial bargain. The Con-
struction litigation in courts could start with a
suit for damages arising out of breach of contract
where the process of Arbitration is not provided
in the contract or may come as a challenge to Ar-
bitration award or other matters related to Arbi-
tration. In case of suits for damages, the courts
face more challenges than in matters related to
Arbitration.

Having referred to the aforementioned two cas-
es related to the aspect of time, a few cases here
below are cited on how courts may interpret
construction disputes.

The ‘Rock & Sock’ judgment:

Popularly known in Construction fraternity
as ‘Rock & Sock’ judgment, the Supreme Court
of India did not find it proper to correct a typo-
graphical error in a Contract where the “Excava-
tion in Rock” was mistakenly typed as “Excava-
tion in Sock”.

The brief details of the case are as follows :

S.A.Jais & Co. and Ors. Vs. The Gujarat
Electricity Board®,

Case in short: Construction Contract - Inter-
pretation - Relevant term of contract speaking of
“excavation for tank in any soil, murram, sock,
etc.” - word “sock” was not intended by parties to
mean “rock” - It cannot be regarded as item cov-
ered by contract or to be paid for at contract rate
for excavation - Higher rate of payment awarded
accordingly for rock-cutting. Need of Construc-
tion Law to deal with this case was absent. No
one argued what parties understood while en-
tering the contract. If parties are ad-idem in-
terpretation of ROCK and SOCK not necessary.
Court’s role was to interpret not to fix addition-
al cost for which provision in the contract exist.
Court proceeded with deciding the rates.

4 AIR1988 SC -254
5 Lloyds Bank Ltd. Vs. Bundy - (1974)3 ALL ER 757
6 (1974) 3 AllER 757)

| Unfair Terms in Contract

“The courts will set aside a contract, or a trans-
fer of property. When the parties have not met
on equal terms, when the one is so strong in bar-
gaining power and the other so weak that, as a
matter of common fairness, it is not right that
the strong should be allowed to push the weak
to the wall......One who is in extreme need may
knowingly consent to a most improvident solely
to relieve the strains in which he finds himself”.

These words of Lord Denning® have been ap-
provingly quoted by our Supreme Court in AIR
1986 SC 1571. Do we have these lofty words to
help us to get out of the clutches of Contracts of
Adhesion”?

Developed countries accept principle of ‘free-
dom of contract’ but the interpretation is not
as atrocious as the one made by Indian courts.
There ought to be exceptions to this “freedom”
that Public bodies use to have contracts that are
shamelessly “one-sided”. Section 102(3) of Uni-
form Commercial Code of USA provides that
“the parties cannot insert clauses which defeat
the obligations of “Good Faith, Diligence, Rea-
sonableness and Care”.

The unconscionable provisions have one more
elementi.e, the contract is one of Adhesion type,
resulting in “Take it or Leave it”. In India, once
a Contractor puts his signature on the dotted
lines, it becomes “consensus-ad-idem” i.e., meet-
ing of minds.

In (1995) 5 SCC 482, the Supreme Court has
given us a ray of hope in a case that decided to
identify an unconscionable contract. Although
as early as in 1974 Lord Denning, M.R stated that
unreasonable clauses in the Contract would be
applied to the standard form of contract where
there was inequality of bargaining power. In that
famous judgement®, Lord Denning had said that
the one who stipulates for an unfair advan-
tage may be moved solely by his own self-inter-
est, unconscious of the distress he is bringing
to the other.

The Supreme Court has approvingly quoted
Prof. Todd of Harvard University in his “Con-
tracts of Adhesion” wherein he says that “if a

| term is bizarre or oppressive it should be in-

ferred that the party would not knowingly
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have signed.”

We also read excellently encouraging words
from the Supreme Court.

“It is, therefore, the settled law that if a con-
tract or a clause in a contract is found unrea-
sonable or unfair or irrational, one must look to
the relative bargaining power of the contracting
parties. In dotted line contracts, there would be
no occasion for a weaker party to bargain or to

»7

assume to have equal bargaining power”.

However, there are a few bright spots. In Union
of India Vs Graphic Industries®, Writ Jurisdic-
tion for payment due in contract was accepted.

Dire need to Speak Aloud

Before the Construction Industry is complete-
ly wrecked, it must move the demand to bring
about legislation on the lines of “Unfair Terms
of Contract Act - 1977” of UK or have a chapter
included contract Act along lines of “Unconscio-
nability” in US- UCC. Courts must be ‘police’
prepared to refuse to enforce ‘Unconscionable
Terms. So, let us speak louder we shall be
heard.

I end by referring to a provision in German Civil
Code Sec. 138 -

“Contract could be void whereby a person prof-
iting from distress, irresponsibility or experi-
ence of another...”

Quoting words of American Judge. In E.C.Erust
Inc. Vs Manhattans Construction Co. of Texas.

“Gentleman, this is the case which should be
settled between the parties trained in this field,
you are far better position to adjust your dif-
ferences than those untrained in these related
fields. As an illustration, I who had no training
whatsoever in engineering, had to determine
whether or not the emergency generator system
proposed to be furnished met the specifica-

7 (1995) 5 SCC 482 - Para 47
8 (1994)5 SCC 398

tions when experts couldn’t agree.”

Apart from specializing in Construction Law, it
is equally important understand the Trade prac-
tice for handling various Change in Scope, Delay
in execution and most important to have knowl-
edge of rights and responsibilities arising from
the Contract that we handle day in and day out.
We need to know what a contract is by under-
standing how to interpret the same with respect
to trade practice more and less with respect to
Law. We also need to learn how our actions and
conduct during the execution of the project will
be interpreted under Law, as most construction
projects today end up in litigation.

Conclusion

A professional who can administer Contracts
with knowledge of Construction Law helps in
developing business and making the organiza-
tion profitable. With simplified templates and
standard forms, one can resolve disputes in a
win-win manner. With the growing technolo-
gy and availability of various software tools, it is
further simplified to achieve successful contract
administration which helps in mitigating risks
and increasing the profitability of the organiza-
tion.

For practicing engineers in Construction In-
dustry, I say that they must get themselves ac-
quainted with Construction Law to safeguard
the organization and safeguard themselves too
with the increasing interference from other
Govt. agencies creating unrest. The role of oth-
er agencies should not expand to interference in
the administrative decisions of the Contractors
until and unless they see prima facie fraud in it.

For ease of understanding this area of Tech-
no-legal, I tried to pen down in a simple language
area required to be learned by the Technocrats.
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Specific Rules for Construction Arbitration and Dispute Resolution:
Requirement and Comparative Analysis

Kunwar Chandresh, FCIArb, LLM (HKU)'

ABSTRACT

Construction Arbitration requires its procedure to be capable of handling voluminous
documents, a discovery process, numerous witnesses, experts and multiple parties along
with adherence to time and due process. Moreover, there may be different kinds of dis-
putes involved in construction requiring certain degrees of evidence and fact examination.
Hence, rules of arbitration for construction Arbitration should be framed keeping in mind
the typical nature of construction disputes, so that parties may be satisfied that their case
is dealt with all precision during the entire process of

arbitration.?

Introduction

The first question that arises is whether we
really require separate Rules of Arbitration for
Construction Arbitration or whether would it be
reasonable to make certain opt-in insertion(s) in
the existing common institutional Rules to ac-
commodate the specific need for construction
Arbitration. The American Arbitration Associa-
tion (hereinafter referred to as AAA), came out
with separate Rules for construction Arbitration
and Mediation Procedure, which included some
specific provisions addressing large and com-
plex construction disputes. Construction indus-
try disputes vary widely from other industries
and construction disputes are required to be ad-
dressed with their specific needs. Some other in-
stitutions have also made Rules to accommodate
the requirements of Construction Arbitration
like the International Chamber of Commerce
Arbitration Rules 2017 (ICC Rules); the Singa-
pore International Arbitration Centre Rules
2016 (SIAC Rules); the HKIAC Administered Ar-
bitration Rules 2018 (HKIAC Rules 2018); Indian
Institution of Technical Arbitrators Arbitration
Centre Rules 2020 (IITAAC Arbitration Rules
2020); Delhi International Arbitration Centre
Arbitration Proceeding Rules 2018 (DIAC Rules
2018) and Mumbai Centre for International Ar-
bitration Rules 2017 (MCIA Rules 2017). Hence,
general Rules of Arbitration are either required
to have specific provisions for constriction Arbi-
tration or separate Rules for Construction Arbi-
tration may be adopted.

1

2.
process.

AAA Construction Rules R-14 and R-15
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Specific Rules for Construction Arbitra-
tion: Requirements

I. Selection of Arbitrator(s)

Disputing Parties search for a good, neutral
and experienced arbitrator to resolve disputes.
Arbitration in construction disputes, whether
during the execution of work or after comple-
tion of the work, usually involves huge money
and commercial repercussions. Hence, Rules on
the selection process of Arbitrator(s) is required
to encourage the parties to agree upon a method
for the selection of Arbitrator(s).

Construction Arbitration requires dealing with
technical and sometimes very complex issues
involving huge amounts, where even a slight
misunderstanding or lapse may cause serious
harm to any party. Hence, if a panel of Arbitra-
tors for Construction disputes is made, it should
categorically mention the experience and ex-
pertise of the listed Arbitrators, so that the party
should be well aware of the Arbitrator, who has
dealt with similar issues either as an expert or
as an Arbitrator. Parties should be given wide
discretion to choose either from the panel main-
tained by the Institution/Department or from
outside the panel.?

AAA maintains a “National Construction Pan-
el” of individuals competent to hear and decide
disputes administered under the construction
industry arbitration rules. “The AAA considers
for appointment to the Construction Industry
Panel persons recommended by the National

Kunwar Chandresh is a construction lawyer and arbitrator based in India.
This article is confined to Arbitration Process and does not include the Dispute Boards or Conciliation or Mediation



Construction Dispute Resolution Committee,
regional advisory committees and customers.
These individuals are qualified to serve by virtue
of their experience in the construction field. The
majority of these neutrals are actively engaged
in the construction industry with attorney neu-
trals generally devoting at least half of their
practice to construction matters.”

II. Specific Procedural Requirements

1. Effective planning of dispute resolution
process- As a whole, the arbitration process
is required to be planned when there
are voluminous documents, a discovery
process, numerous witnesses, experts
and multiple parties involved in order to
adhere to time and due process. The AAA
provides for organizing ‘Administrative
Conference’ on request of any party with the
purpose “.....to organize and expedite the
arbitration, explore administrative details,
establish an efficient means of selecting an
arbitrator, ascertain the parties’ preferred
arbitrator qualifications and to consider
mediation as a dispute with solution option
and to address other appropriate concerns
of the parties, including but not limited to
joinder of parties, consolidation of related
cases, changes to claims and the possibility
of proceedings through the submission of
documents only.......”".

2. Fast-Track Arbitration- Parties may,
on mutual consent, apply for the Fast
Track Procedures or through document
submissions. This is preferable for the
disputes raised during the execution of the
work, when parties may be interested to have
a fast resolution of disputes. Sometimes,
fast-track arbitration is opted by the party
for speedy disposal of issues.

3. Use of Technology- Parties may be given
the option for On-line submission of
pleadings and online hearings if it suits to
parties and Arbitrator(s). As Construction
Arbitration involves voluminous documents
and involvement of experts (sometimes),
it becomes easy and process becomes fast
when it is done virtually. However, witness
cross-examinationisrequiredtobe doneface

to face as far as possible but the same should
not be made mandatory and should be left to
Arbitrator(s) and the parties to decide. Apart
from the hearing, technology can be used
for fact and evidence appreciation and there
are many tools and techniques available for
the same, as this article is not about those
aspects, the same is not detailed here.

. Filling requirements- It should be kept in

organised manner with a specific list of Do’s
and Don’ts keeping in mind the submissions
of a series of voluminous documents
annexures and exhibits. However, if the
Tribunal really requires to adopt some other
way, it should be left to the Parties and
Arbitral Tribunal to decide on a case to case
basis.

. Change of claim/counter-claims amount-

As the disputes in Construction Arbitration
are quantified as claims/counter-
claims, which involves large and lengthy
calculations, excel sheets and tables etc. and
there are fair chances that some factor or
parameters are left or calculation mistakes
occur due to paucity of time to submit
Statement of claims. In such a situation,
modification of claims/counter-claims’
amount should be allowed with some quick
and easy procedure. Also, the parties are
allowed to inform the Tribunal and correct
the same, if such miscalculation is observed
anytime during the hearing by the party or
raised by the Arbitrator(s).

. Preliminary hearing and case

management- The same purpose should
further be addressed during the preliminary
hearingasplannedinitiallyat Administrative
Conference by way of submission by the
parties and may be adopted by the Tribunal.
It would be better if a list is provided in
the rules itself as to how and what is to
be addressed, discussed and decided, in
standard format covering the specific
requirement of Construction Arbitration,
during the preliminary hearing.®

. Joinder and Consolidation- Apart from

the above, Construction Arbitration Rules
should have specific provisions for joinder

4 AAA Construction Rules under heading “The National Construction Panel” pg. 9.

5 AAA Construction Rules R-11
6 AAA Construction Rules R-11
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and Consolidation. In construction work,
multiple parties are involved for example
contractor, sub-contractor, linked supplier,
consultant, architects, testing laboratory,
quality inspectors, manufacturer etc.’” and
in case of cost and time overrun all the
involved are affected. As has been observed
in different construction disputes that the
affected party(s) also try to join the dispute
resolution process or Arbitration process.
To reduce the multiple Arbitration, the
provision of Consolidation and Joinder
should be provided in the Rules for
Construction Arbitration.?

Rules ontaking evidence- It should be made
clear (if any standard, IBA Rules or Prague
Rules is not adopted) with some discretion
to the Arbitrator, who is the best judge of
the quality and materiality and relevance of
any evidence. The AAA provides “... When
deemed appropriate, the arbitrator may
also allow for the presentation of evidence
by alternative means including video
conferencing, internet communication,
telephonic conferences and means other
than  in-person  presentation.  Such

alternative means must still afford a full of 5

opportunity for all the parties to present any
evidence that the arbitrator deems material
and relevant to the resolution of the dispute
and when involving witnesses, provide an
opportunity for cross-examination.”

Discovery- Discovery of documents is a
unique feature in construction arbitration
and sometimes it requires a lot of time and
effort to discover documents, which goes in
volumes and volumes of documents to be
placed before the arbitrator, if relied by the

parties. The arbitration rules out to provide
to the extent possible an efficient and an
effective way of discovery of the documents.
It has been seen that there are various
models of discovery of documents and
sometimes discovery of documents keeps
on one after another, which is required to
be controlled. However, there are different
views as to how and to what extent the
discovery of documents is required for
effective disclosure.””

Submission(s) after hearings are
concluded- Sometimes during the hearing,
particularly hearings of claims related to
technical or complex issues, it is required
to place additional documents or witnesses
for clarification/explanation by any party
or sometimes Arbitrators also ask for some
witness or documents to better understand
the issues involved. Hence, the arbitrators
should be empowered to subpoenawitnesses
or documents on their own understanding
of the case or upon the request of any party
in order to decide on the disputes. Moreover,
if there is requirement of filing of some
documents required by the Arbitrator(s)
or so requested by the parties after the
conclusion of hearings, the same should be
allowed by the Rules in the interest of the
fair and just resolution of the disputes. The
AAA provides “...If the parties agree or the
arbitrator directs that documents or other
evidence be submitted to the arbitrator after
thehearing, the documentsorotherevidence,
unless otherwise agreed by the parties and
the arbitrator, shall be filed within the AAA
for transmission to the arbitrator. All the
parties shall be afforded an opportunity to
examine and respond to such documents

7 ‘The completion of a construction project may involve seveml parties and interrelated agreements and any dispute
between the employer and the contractor, for example, may often be based on the same facts and may raise similar legal
issues in a dispute between the contractor and the subcontractor in the same project.” Stavros Brekoulakis and Ahmed
El Far, ‘Subcontracts and Multiparty Arbitration in Construction Disputes’ in Stavros Brekoulakis and David Brynmor
Thomas (eds), Global Arbitration Review - The Guide to Construction Arbitration (3rd edn, Law Business Research 2019)
194. [Refer footnote 40 of Procedural creativity in international construction arbitrations: a comparative analysis of
institutional innovation in US, Singapore and France, by Eoin Moynihan dt 06.04.2022]

8 AAA Construction Rules R-7

9 AAA Construction Rules R-33 (c)

10 ‘Perhaps no other arbitration topic is more controversial than discovery. Arbitration purists view discovery with a
jaundiced eye. In their estimation, allowing the wide-open discovery found in the civil courts transmogrifies the arbitral
process into “arbigation” and deprives the parties of the speed and economy that are hallmarks of arbitration. On the
other hand, discovery proponents argue that limitations on discovery represent the last vestiges of the “sporting theory
of justice,” where the outcome of the proceeding depends more on the skill of counsel and the possession of evidence than
the merits of the matters in dispute.’ Richard | Tyler, ‘Discovery in Arbitration’ (2015) 35 Constr Law 5 [Refer footnote 23
of Procedural creativity in international construction arbitrations: a comparative analysis of institutional innovation
in US, Singapore and France, by Eoin Moynihan dt 06.04.2022]
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11.Site inspection requirement- Many of

12.Reopening of hearing- Sometimes, it is

or other evidence.™ For example if some
report, research, media coverage or policy
changes published or Judgment came to the
notice after the conclusion of hearing but
before the publication of award, which is
very relevant to the issues/claims, the same
may be produced before the Arbitrator, the
same should be allowed by Rules.

the construction disputes are related to
the quality of the work, the specifications
or related to defects etc. In such situation,
either party may be interested In the site
visit by the arbitrators so that it would be
easier for the arbitrators to understand
the claims or counterclaims by the parties
related to the quality or performance of
the contract. Sometimes, it is easier to
understand the disputes by visiting the site
particularly when the Arbitrator is an expert
arbitrator and belongs to construction field.
The AAA provides “....An arbitrator finding
it necessary to make a site inspection or
other investigation in connection with the
arbitration shall set the date and time for
such inspection or investigation and shall
direct the AAA to so notify the parties. Any
party who so desires may be present at
such an inspection or investigation. Absent
agreement of the parties, the arbitrator
shall not undertake a site inspection unless
all parties are present......”"2

required to reopen the hearing based on
some new documents submitted or for
disposing of some application by a party
at any time before the award of the work.
Also, hearing may be required for some
clarification or submission on any new
development in the dispute-related matter,
which is noticed by Arbitrator. For example
new legislation, statutory orders, taxation,
government policy etc. Providing reopening
is really required and parties agree to extend
the time to publish the award. The AAA
provides “...The hearing may be reopened on
the arbitrator’s initiative, or by direction of
the arbitrator upon application of a party,

11
12
13
14

AAA Construction Rules R-36 (d)
AAA Construction Rules R-37
AAA Construction Rules R-41
AAA Construction Rules R-47
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13.

14.

15.

at any time before the award is made. If
reopening the hearing would prevent the
making of the award within the specific time
agreed to by the parties in the arbitration
agreement, the matter may not be reopened
unless the parties agree to an extension of
time.”3

Form of Award- Rules are also required
for the particular ‘Form’ in which the
construction arbitration Award should be
published. As the construction disputes
involve lots of calculation and technical
and complex issues, the arbitral award
should involve reasons and explanation
on those aspects in the conclusion part of
the award along with a written financial
breakdown of any monetary awards apart
from conclusions on the legal aspects of
the disputes. Arbitrators have to decide
both substances and merits of the claims as
well as the calculations done by the parties.
Sometimes party becomes entitled to the
claims in merit but the amount calculated is
required to be justified by the arbitrator and
the rules address the same by prescribing
‘Form’, if possible. Parties may also prescribe
a Form in which it requires the award to be
published.*

Interim Relief- In construction arbitration
sometimes it is required to grant interim
relief and the same is required as a reliefto a
contractor, who is financially distressed due
to many pending disputes and claims before
the Arbitration, which may take a long time.
The Rules should include the provisions of
interim measures including injunction and
conservatory measures.

Consent Award- It has also been observed
that in many cases parties try to settle after
commencing the arbitration or in the middle
of the arbitration process in the construction
disputes.Insuch cases, settlementawardora
consent award is published by the arbitrator.
There should be a clear rule as to how and
when consent award may be published and
very importantly as to how the allocation of
arbitration costs including administrative
fees and expenses as well as arbitrators fees



and expenses shall be settled.”

16. Withdrawal of Claims- It has been observed
that sometimes the parties are interested
to withdraw the claims or counter-claims
during the proceedings either fully or
partly. The rules should also address such
situations and in such situations, how to
deal with the costs, expenses and fees of the
Arbitrator(s).!®

17.Costs and expenses- Last butimportant one,
the administrative charges and fees should
be reasonable as in construction arbitration
the amount of claims and counter-claims are
very high and accordingly, fees charged also
becomes very high. The institutions should
come with reasonable fees, particularly
for Construction Arbitration and some
flexibility in payment should be provided
for example payment may be taken as per
some pre-determined schedule.

Specific Rules for Construction Arbitra-
tion: Comparative Analysis

Few Rules/Guidelines/provisions have been
found in various jurisdictions, those are specific
to the Construction Arbitration and those have
tried to address few or many of the above-men-
tioned specific requirements of the Construc-
tion Arbitration. Rules considered for compari-
son purposes in this article are the International
Chamber of Commerce Arbitration Rules 2017
(ICC Rules); the American Arbitration Associ-
ation Construction Industry Rules 2015 (AAA
Construction Rules); the Singapore Internation-
al Arbitration Centre Rules 2016 (SIAC Rules);
the HKIAC Administered Arbitration Rules 2018
(HKIAC Rules 2018); Indian Institution of Tech-
nical Arbitrators Arbitration Centre Rules 2020
(IITAAC Arbitration Rules 2020); Delhi Interna-
tional Arbitration Centre Arbitration Proceed-
ing Rules 2018 (DIAC Rules 2018) and Mumbai
Centre for International Arbitration Rules 2017
(MCIA Rules 2017)

On appointments of arbitrators, most of the in-
stitutional rules provide for the party autonomy
to select and appoint arbitrators as well as ap-
pointments from the panel maintained by the

institutions or from outside the panel. This as-

15 AAA Construction Rules R-49

| pect is common to all Rules. Provision for mak-

ing changes in amounts of claims and counter-
claims as well as provision for making additional
claims and counterclaims is also provided under
AAA Construction Rules 2015 under R-6. Rules
for Amendments to claims and counterclaims
are available in all the Rules. However, the Rule
specific to the change in amounts is not specifi-
cally mentioned in most of the Rules and is pro-
vided only in AAA construction Rules 2015. It is
pertinent to mention that changes in amounts
of claims and counterclaims are not uncommon
and usually seen in the construction arbitration.
The provision of Joinder is there in all the above
Rules except the MCIA Rule 2017. Provision of
consolidation is there in all the above Rules.

On evidence, the AAA Construction Rules 2015
provides detailed ruling” suitable to construc-
tion arbitration without referring to IBA Rules
or Prague Rules. IITAAC Rules 2020 provides on
taking evidence under the Arbitration Schedule
(Rule 29), which is very detailed and impressive
but does not provide it (on evidence) under sepa-
rate Rule(s). Similarly, SIAC Rules 2016 also does
not provide for evidence separately but broadly
covers under Rule 19 (Proceeding), Rule 25(wit-
ness) and Rule 26 (experts). Separate Rule on Ev-
idence is provided under DIAC Rules 2017 (Rule
25), HKIAC Rules 2018 (Article-22), ICC Rules 2017
(Article 25) and MCIA Rules 2017 (Rule 25, 27 &
28).

On discovery of documents; most of the rules
do not provide specifically for discovery of doc-
uments (do not disallow also) except AAA Con-
struction Rules 2015 (L-4), which mentions and
allows for discovery but in a limited and con-
trolled way to avoid fishing expedition. The rules
for discovery provided under AAA Construction
Rules 2015 (L-4) are for large and complex con-
struction disputes.

On site-inspection, AAA Construction Rules
2015 provides specifically mentioning the con-
struction site visit (Rule 37) and IITAAC Rule
2020 provides for construction site inspection
specifically under Rule 26 (1)(b) (by an expert)
and under 33 (2) by Arbitrator(s). Other Rules like
DIAC Rules 2017 does not provide specifically for

construction site inspection but site inspection

16 AAA Construction Rules R-53; R-53(b) provides for withdrawal of claims or counter claims but the disputes regarding
whether a claim or counterclaim is withdrawn with or without prejudice may be decided by the arbitrator.

17 AAA Construction Rules R-33, R-35, R-36.



can be done using the provision under Rule 25.5
(b). In the same way, MCIA Rules 2017 empowers
the arbitrator, under Rule 25 (b), to order for in-
spection. Similarly, SIAC Rules 2016 and HKIAC
Rules 2018 provides for inspection.

On the reopening of hearings, AAA Construc-
tion Rules 2015 provides specifically for the re-
opening of hearings under (Rule 41) with certain
conditions. IITAAC Rules 2020 provides for re-
opening of hearings specifically under Rule 34
(2) by the Arbitrator or upon party request be-
fore the publication of the award. In the same
way, MCIA Rules 2017 empowers the arbitrator
upon request of any party or on its own motion
to reopen the hearing, under Rule 30.1. Similarly,
HKIAC Rules 2018 provides for the reopening of
hearings under Rule 31.4.

On form of award, AAA Construction Rules
2015 provides an option to the party to suggest
a Form of arbitral award under (Rule R-47) with
certain conditions. HKIAC Rules 2018 under Arti-
cle 35 provides for some guidelines on the Form
of the Award. IITAAC Rules 2020 also provide
guidelines to Form of award under Rule 36 but it
is not detailed as done under AAA Construction
Rules 2015.

On interim relief, AAA Construction Rules 2015
provides specifically for Interim Measures under
Rule R-38 and separate rules are provided under
DIAC Rules 2017 under Rule 15 for the interim
relief. Similarly, ICC Rules 2017 (Article 28) and
MCIA Rules 2017 (Article 15) provide for interim
measures.
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On consent/settlement award, AAA Construc-
tion Rules 2015 provides specifically for Consent
Award under Rule R-49 (a) & (b), DIAC Rules
under Rule 30, ICC Rules 2017- Article 32, MCIA
Rules 2017 (Rule 30.11), SIAC Rules 2016 also pro-
vides for the consent award under Rule 32.10. On
withdrawal of claims, AAA Construction Rules
2015 provides for the withdrawal of claims under
Rule R-53. Also, the ICC Rules 2017 (Article 37(6))
which provides for the same.

Conclusion

Construction arbitration needs certain specific
rules for effective arbitration and dispute resolu-
tion. The requirements like the appointment of
arbitrator, changes in claims and counterclaims,
joiner and consolidation, aspects of evidence,
discovery of documents, site inspections, re-
opening of hearing etc are typical to construc-
tion arbitration and those are required to be
addressed through framing of suitable Rules. As
discussed above, various Institutions have tried
to cover one or another aspect of specific require-
ment(s) for construction arbitration. Where con-
siderable number of construction arbitrations
are registered each year, the Institution should
try to include specific Rules for construction re-
quirements or may come up with a separate set
of Rules for Construction Arbitration. Hopeful-
ly, many Indian Institutions may come with Spe-
cific Rules to address the need and requirements
of Construction Arbitration in the near future.



TOOLS FOR EFFECTIVE MANAGEMENT OF CONSTRUCTION ARBITRATION
Mohana Dilip Potdukhe'’

Introduction

Construction contracts are unique documents.
Their nature is often complex; they are long-
term; the contract document and project records
are both voluminous; the issues are technical;
there are many stakeholders involved (employer,
contractors, consultants, sub-contractors, de-
signers, contract administrators, etc.); they are
capital intensive; there are large financial impli-
cations for every deviation; and so on.

Hence, disputes arising from such contracts are
bound to be complex. Construction contracts are
naturally prone to disputes, even if parties care-
fully allocate the risk to the party best equipped
to control it. Sometimes it is the improper allo-
cation of risk of certain events occurring, or the
unwillingness to bear such risk, which leads to
differences and disputes. Likewise, poorly draft-
ed contracts or their ignorance may also be a
reason. Other factors may be the lack of experi-
ence, the haste to gain a short-term advantage,
poor project management and record keeping,
lack of contemporaneous delay analysis, or fail-
ure in utilizing (or timely utilization of) pre-arbi-
tral dispute avoidance mechanisms. In all cases,
settlement of construction disputes necessarily
requires expertise, flexibility, expediency, and fi-
nality - all of which may be found in arbitration.

Thus, there is a need to refocus on the way we
do things in construction arbitration, moving
away from doing construction arbitration like
any other “typical” commercial arbitration.
Construction arbitration is a different breed and
must be treated so.

PROCEDURES AND CHARACTERISTICS
OF CONSTRUCTION ARBITRATION

Arbitration Agreement

An arbitration clause should be crisp, clear,
and should have all the necessary ingredients
to make it enforceable and avoid unnecessary
complications in the event of a dispute. Big con-
struction Projects have multiple packages exe-

cuted with different contractors who separate
agreements between subcontractors, and all
these separate contracts are likely to contain
an independent arbitration agreement. The ar-
bitration agreement may specify whether the
parties should choose ad-hoc or institutional ar-
bitration.

Selection of arbitrators

One of the chief hallmarks of arbitration is
that it allows parties to select experienced ar-
bitrators from the construction industry, which
is lacking in courts. Thus, the selection process
must consider proper qualifications, experience,
professionalism, and other attributes. More
specifically, familiarity with the industry, con-
struction contracts, construction disputes (like
interpretation issues), and typical remedies; fa-
miliarity with the governing law; ability to come
to grips with technical issues or an intellectual
curiosity (since there is no particular necessity
to be a technical specialist); ability to proactively
manage the proceedings and devise procedural
solutions (case management skills); technologi-
cally savvy; availability and commitment to the
arbitration proceedings; ability to write awards
that will withstand the industry as well as court’s
scrutiny.

Given the growth and use of standard forms
of contracts, such as those by FIDIC, specialist
knowledge of standard forms of contracts among
construction arbitrators is also an important
consideration. In other words, construction ar-
bitrators have a cultivated background in con-
struction disputes and are skilled and proficient
in managing the arbitral process effectively in
all respects, particularly time and cost, without
forgoing due process. Parties should not choose
arbitrators who are unaware of best practices;
unaware of construction law, the industry, and
the nature of disputes; lack an understanding
of the role of experts; are reserved about proce-
dural creativity, having a procedural paranoia to
act “safe;” conservative about flexing muscles in
managing the proceedings; lacks experience in

1. Mohana Dilip Potdukhe is currently an Assistant Contracts Manager at GR InfraProjects Ltd. She holds a Bachelors degree in

Civil Engineering and a Bachelons degree in Law.
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trial advocacy; or something as simple as having
a busy schedule.

When appointing an Arbitral Tribunal, the gen- :
i veloped recently by civil law lawyers, and it

eral practice should be at least to have one law-
yer on the panel of arbitrators; and if there is a
Sole Arbitrator, in the opinion of the author, he
should preferably be with an understanding of
law, since arbitration is heavily dependent on the

interplay of claims, joiner and consolidations,
conflict of law issues and the interplay other
statutory laws. If parties prefer to a Non-lawyer
arbitrator(s), they are expected to have acquired

relevant training or qualifications to develop
i tion disputes, which is often burdened by truck-
i loads of documents. Whatever the framework

such a thought process.

Discovery of documents

Discovery (also called disclosures or the pro-
duction of documents on request) is a subject

of lengthy deliberation, particularly since a uni- |
verse of documents is produced in construction i

arbitrations. If discovery is made on a large
scale, the process is cost-intensive, involving a
great expenditure in time and money. The IBA
Rules on the Taking of Evidence in Interna-

tional Arbitration 2010 (“IBA Rules”) supply |

best practices discovery by balancing civil law | project works, personnel should be trained to

and common law traditions. Per the IBA Rules,
a party may request a particular document, or
narrow and specific categories of documents,
along with a statement of how the document

sought is relevant to the case and its outcome. | 54 !
i mote expeditious settlement of disputes, and

This request may be objected to on the grounds
of irrelevance, confidentiality, privilege, or un-
reasonable burden. Where there are objections,
the tribunal has the discretion to decide. This re-

quires that the tribunal understands the issues at |
the earliest. And if a party fails to comply with |
the tribunal’s determination, the tribunal may

draw adverse inferences or impose a cost.

Tribunals generally organize these requests for
document production vide a “Redfern Sched-

ule,” which summarizes document requests, | .. . AN .
. . . o i reliant on two considerations: (1) his experience
including their reasons and objections. A Red- |

fern Schedule constitutes separate columns on
the identification of the documents/categories of
documents that have been requested; a short de-
scription of the reasons for each request; a sum-

mary of the objections by the other party; and
i Academy of Experts, a professional society and

a decision of the tribunal on each request. For
this purpose, it is important to know the doc-
uments and records that are generally and spe-
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cifically produced and maintained as part of the
construction project.

Like the IBA Rules, Prague Rules were de-

inclines more towards adopting an inquisito-
rial system followed in civil law countries. In
respect of discovery rules, the Prague Rules
provide that it should be formulated at the Case

law of contract, principles of interpretations, the | Management Conference (“CMC”) with the ac-

i tive involvement of the tribunal rather than de-

ferring it later to specific requests and objections
that are ultimately left to the tribunal’s determi-
nation — the philosophy adopted by the Prague
Rules is indeed sound, especially for construc-

of document production — whether IBA Rules
or Prague Rules — the motive should be to first
shape the issues before making any request for
document production (whether at the CMC or
before). Taking a step back, however, the issue
of documents is generally connected with good
record-keeping practices. Contemporaneous
documents become key evidence that helps rec-
reate historical events — when, why, and in what
sequence. Thus, before the commencement of

identify possible areas of disputes and should
become familiar with contract documents. That
way, parties may be better prepared to comply
with timely notice requirements, preserve evi-
dence necessary to prove or refute claims, pro-

substantially avoid or reduce disputes.

Role of Experts in construction arbitration

An expert is someone who, through education
or experience, has developed skill or knowledge
in a particular subject so that he may form an
opinion that will assist the fact-finder. They are
frequent players in construction arbitrations and
strongly impact the outcomes. An expert opin-
ion’s quality and reliability, however, are usually

and qualifications that make him an “expert;”
and (i1) the correctness of factual material relied
upon by the expert in his assessment.

Ideally, experts should also have memberships
in standard-setting organizations (such as the

accrediting body for expert witnesses of all dis-
ciplines) that bind them with the organization’s



ethical codes and regulates their conduct. For in-
stance, by the rule of thumb, an expert’s opinion
should not stray into issues of law and legal in-
terpretation, and it should avoid strong positions
without a grounded basis in the records.

A consulting expert (also called shadow ex-
pert) is an expert who, though retained by a
party, is not expected to be called as a witness
at trial (hence, also called a non-testifying ex-
pert). He works behind the scenes and assists a
party in the preparation of their case and, thus,
is not considered independent. Besides, a par-
ty or the tribunal may also identify an expert
to testify as a witness and are called party-ap-
pointed or tribunal-appointed experts. They are
also considered forensic experts who provide
forensic evidence. Expert witnesses are central
in construction arbitration, without which the
case may seem as clear as dishwater. They are
necessary because they help simplify complex
technical issues (delay analysis, for instance)
and provide compressible and intelligible con-
clusions. And given the forensic nature of their
testimonies, experts have an overriding duty to
assist the tribunal. A party must be allowed to
present its case if it considers it necessary, as
long as it is not disproportionate or irrelevant to
the case in any way. Moreover, a tribunal must
allow such experts to rely on additional docu-
ments to prepare their forensic reports.

The selection process of impartial and inde-
pendent expert witnesses also requires some de-
liberation. Their knowledge and qualifications
should be coupled with competence and experi-
ence to establish their credibility as “experts” in
their respective fields. Ideally, parties will prefer
someone with whom they have had prior expe-
rience and have seen his analytical reasoning
capabilities first-hand, including his ability to
adapt to new evidence. It is also important that
expert witnesses possess good communication
skills and can think clearly, particularly when
appearing before a tribunal for cross-examina-
tion by a lawyer whose sole objective is to break
the witness and tarnish his report. An expert’s
opinion may be sought for the delay, quantum,
and technical or scientific issues.

Ideally, experts should, either in the capacity
of consultant or a witness, be involved in the
initial stages of case preparation. Delay experts
carry out an analysis of the delays that are al-
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leged by a party in its claim for compensation.
Customarily, contractors prepare a baseline
program or schedule (whether contractually
required or not) which defines the completion
dates against which the actual progress can be
measured. This schedule can be a bar chart, flow
chart, or the well-known Critical Path Method
(“CPM”) network diagrams. The schedule, say a
CPM schedule, becomes the basis to substanti-
ate delay and acceleration claims and involves a
forensic review of the effect and cause of vari-
ous events and/or activities on the critical path.
A critical path is a path that requires the longest
period to progress from start to completion and
indicates the minimum time frame necessary to
complete the whole project - in other words, the
path which represents the project’s bottleneck.

Using the baseline CPM schedule, the expert
can compare it with the actual works to prepare
an “As-planned v. As-built (“APAB”) analysis. The
schedule can be compared globally or broken
into smaller windows that can increase the ac-
curacy of the delay analysis. Besides APAB, there
are other known methodologies, such as the
contemporaneous period analysis, time impact
analysis, and collapsed as-built (but for) anal-
ysis. Ultimately, the different methodologies,
if performed properly and without bias (which
though a nearly impossible task), can potentially
yield the same result, except for the time of the
delay (since the identification of the exact mo-
ment of delay may differ).

On the other hand, quantum experts provide a
professional opinion on financial matters con-
cerning breach of contract claimed by parties.
Quantum experts also rely on project records
and factors like actual period of performance,
overhead cost and profit-related details, period
of delay, the claimant’s turnover, and other such
information to be able to quantify the losses.
Thus, they generally require much information
from other experts and the claimant in order to
understand the factors and assumptions that
may be fed into their calculations.

Technical experts provide opinions on issues
or claims relating to the technical design or per-
formance of the project facility, covering a wide
range of areas like mechanical engineering, ma-
rine engineering, structural engineering, and
others. Butin the case of technical experts, those
with hands-on experience in the project in dis-



pute are preferred over someone who was nev-
er involved, making it a handful of people (with

the right qualification and experience). Normal- |
ly, each party appoints its own expert rather i

than appointing a single joint expert. However,
a single joint expert may be suited best in sev-
eral scenarios, like in low stake cases, where the
technical evidence is required but having mul-
tiple experts may be disproportionate; in cases
where the expert must opine on an isolated is-

sue, such as quantification of a particular head; |
i tually and is fixed four to six weeks before the

where an uncontroversial issue has subsidiary
issues, which require expertise; where testing
or inspection is required, which may or may not
require minimal joint-supervision of the parties,
etc.

Suppose a single joint expert is agreed upon, in

that case, the procedure should also contemplate |
i pre-hearing CMC that fact testimonies will be

the instructions provided to the expert (which
will identify the issues where parties are con-
flicted). Otherwise, the procedure should con-
template separate instructions by each party. In
cases where each party has appointed its expert,
the tribunal may require the experts to produce
ajoint expert report setting out the issues which

have been agreed upon and not agreed upon, | gince it is usually considered best to present that

along with the clear reasons for their disagree- !

ment. These disagreements will likely form crit-
ical issues during the hearing (and pre-hearing
preparations). At the hearing, it is generally good
practice for experts to provide the tribunal with
a summary of their views, deductions, and con-

clusions on the main issues of the joint expert !

report so that the tribunal is informed about the | improvised as required in the subsequent CMCs

experts’ approach and premises.

Pre-hearing review and procedural pre-
liminaries

At this stage, the arbitration is well past the
exchange of pleadings, discovery, exchange of

witness statements, and so on. As the arbitration | : A )
i nal may place time limits (say, in the pre-hear-

progresses into the submission of pre-hearing
briefs, pre-hearing CMC, and the hearing itself,
preparation is needed at its utmost. While these
preparations involving claim presentations (in
the sense that claims should be properly consti-
tuted and documented) occur at several levels,
this phase of the arbitration requires a synthesis

— the pleadings, documents, witness statements
(fact and expert), joint expert reports, test and
site inspection reports and so on.
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Construction lawyers should also revisit the
case to ensure that the claims are established
on a legal premise; that the cause and effect are
clearly demonstrated; the claims are backed by
supporting documents; and that the overall evi-
dentiary basis is fortified with testimonies from
facts and expert witnesses. This should culmi-
nate into a set of skeletal submissions, a detailed
pre-hearing brief, and prepare the lawyer for his
opening statement and cross-examination at the
hearing. Usually, a pre-hearing CMC is held vir-

commencement of the hearing, wherein the tri-
bunal will raise matters concerning the manage-
ment of the hearing. The manner of conducting
the hearing (like any other procedural issue) is
in the hands of the parties and/or the tribunal.

For instance, it should be decided at the

heard before expert testimonies (given that an
expert’s opinion may change upon any facts that
emerge from the cross-examinations). In case of
any legal expert, he will be heard at the conclu-
sion of the hearing.

Generally, closing statements are not common

in writing as post-hearing briefs (typically with
one or two rounds of exchange), which are re-
quired for submission on costs. But if post-hear-
ing briefs are dispensed with, then closing
statements at the end of the hearing should be
considered. Ideally, these issues should be dis-
cussed in the initial stages at the first CMC and

including the pre-hearing CMC.

Along with the order of hearing, pre-hearing
CMCs should also consider the allocation of time
to each party, which does not necessarily have to
be equal but should be fair and flexible to ensure
that neither party is caused prejudice. A tribu-

ing CMC), allotting each party limited time for
opening submissions, examination-in-chief and
re-examination of its own witnesses, cross-ex-
amination of the opposing party’s witnesses,
and closing submissions. There is often a use of
the “chess clock” method whereby each side is

of the entire gamut of submissions and records | 2llotted 50% of the hearing time (say 16 hours,

i among the 32 hours) to do as they wish. But, for

instance, where there is an unequal ratio of wit-
nesses from the opposite parties, the chess clock



may not be entirely suitable and require that the
tribunal passes suitable directions.

Overall, the focus of the hearing in construc-
tion arbitration tends to be more on cross-exam-
ination. After all, tribunals give greater weight
to evidence of fact and expert witnesses, which
have been tested by cross-examination or the
examination of the tribunal itself. A pre-hear-
ing CMC should consider the order in which
issues should be heard; whether certain issues
should be delivered in partial awards before a
final award; whether any of the issues may be
decided on the basis of written submissions and
evidence on record; whether a witness (fact or
expert) need not attend the hearing for cross-ex-
amination (meaning, the tribunal will accept
such evidence subject to its admissibility, rel-
evance, materiality, and weight); if many fact
witnesses have the same information, whether
creating fact witness panels may be efficient to
focus on the examination of key facts and docu-
ments, thereby, minimizing repetitive evidence;
and so on.

Thus, this arbitration phase can be quite de-
manding for the tribunal to apply various tools
and techniques to ensure an efficient and ef-
fective hearing. At this point, parties should, if
possible, provide an agreed list of issues to the
tribunal, including a separate list of technical is-
sues that the experts will cover. Where parties
differ on the precise formulation, they may pro-
vide their respective formulations and request
the tribunal to settle the list of issues. Ultimately,
this list takes the shape of a working document
for the tribunal to assist the tribunal in managing
the hearing. Document handling is an important
aspect of hearings in construction arbitrations.
This generally manifests into a joint case bun-
dle, a core bundle (global and issue-based), and
a composite chronology.

A case bundle should be prepared with clear
divisions between pleadings, orders, contracts,
witness statements, expert reports, and corre-
spondence/minutes of meetings — all paginated
with continuous numbers and divided into vol-
umes (if necessary). Parties should include all
the relevant documents they would like to re-
fer to in the pre-hearing briefs or at the hearing.
Also, if there are exhibits to the witness state-
ments, they need to be omitted if the same docu-
ments will be available in the joint case bundle.

34

The motto is to avoid repetition and keep it sim-
ple (silly). Parties should consider preparing a
bundle of core documents (“core bundle”) that
tells a story chronologically or prepare a series
of core bundles on specific issues or themes.
They are usually such documents to which the
various pleadings, witness statements, and ex-
pert reports have referred, and it allows for a
substantial reduction of the joint case bundle (if
the core bundle and joint case bundle are being
prepared as one).

A master chronology and issue-based chronol-
ogies serve greatly at several levels. Ideally, the
tribunal should direct the compilation of com-
posite chronologies prepared jointly by the dis-
puting parties. In considering the disputed dates
and events, the tribunal should compile the com-
posite chronology from the material provided
and send it to the parties, asking them to clarify
any discrepancies. Here, the chronology must be
dynamic in nature, with the scope to amend it
as the case develops, circulating any revisions
and asking the parties to complete any gaps in
it. Pre-hearing briefs are routine in construc-
tion arbitrations. It provides a detailed outline
of a party’s case in relation to each of the issues
(whether identified at the pre-hearing CMC or
earlier on).

It should contain a summary of the background
facts, the chronology (preferably the composite
chronology), and a list of dramatis personae (the
cast list). References are important — pre-hear-
ing briefs should correspondingly refer to the
composite chronology and joint case bundles
(including core bundles) as it captures and con-
denses the universe of facts and evidence on
record in a written presentation to the tribunal
before the hearing.

General practice demands that detailed
pre-hearing briefs are filed well in advance to
allow the tribunal to prepare and understand
the parties’ positions. Besides minimizing the
hearing time for opening statements or oral ar-
guments, the idea is to devote as much time to
cross-examinations of witnesses. The length of
these submissions is generally modest but pro-
portionate to the size and complexity of the case.

At this arbitration stage, the use of the “Scott
Schedule” is common in large, issue-intensive,
and fact-heavy construction arbitrations, but it

i is equally valuable in small or medium-sized



arbitrations (where they will lead to saving cost
and time, and where they are appropriate and
proportionate). A Scott Schedule is basically a
table wherein parties provide their inputs with a
certain degree of coordination and collaboration.
Itis typical for the claimant to set out its argument
first on each element of its claim, which is then
passed on to the Respondent for its response
(with possible rejoinders and sur-rejoinders,
depending on the format agreed). The final
column in the schedule is provided for the
tribunal’s determination against each element.
For example, claims that involve numerous
allegations of defects in the construction may be
practically formulated in this manner, which then
allows for the Respondent’s detailed response,
followed by a determination. The power of a
Scott Schedule is in the information — precise,
brief, and without repetition. More detailed
explanations may be given in the opening
statement or in the evidence.

Hearing

A hearing draws the entire case into the final
stages of the arbitral proceedings. Since it can
take any form, it is upon the parties and/or the
tribunal to conduct the hearing in a manner that
best suits the construction dispute. In all cases,
the arbitral tribunal should act fairly and im-
partially and ensure that each party is given a
reasonable opportunity to present its case. And
although a document-based proceeding is an
option, it would be quite unusual in the case of
construction arbitrations. The tribunal typically
determines the procedure before the hearing,
including the order of submissions from each
party. The general practice is to allow opening
statements by each party, followed by evidence
from the parties’ witnesses.

Ideally, opening statements will need to be
prepared and presented on the premise that the
tribunal will have read the pre-hearing briefs
(citing the case bundles and composite chronol-
ogy). In the opening statement, lawyers should
highlight the main features of their case and/or
deal with the other party’s pre-hearing briefs in
summary. Lawyers should also provide a pro-
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logue of legal arguments which (a) explain the
relevance of particular parts of the evidence or
(b) will assist the tribunal in following a party’s
case that is to be presented during the hearing.

The issues become narrower as the hearings
advance, and this process critically begins with
the lawyer’s opening statement. The evidence
usually involves a brief examination-in-chief,56
followed by the cross-examination, which is con-
sidered the main focus of the hearing. Usually,
but not invariably, the order of witnesses is such
that the claimant’s witnesses precede the other
party’s witnesses when giving their evidence.
Thereafter, re-examinations are allowed only oc-
casionally, and closing statements are generally
left to the tribunal’s discretion, given the general
preference for post-hearing briefs.

When there are a number of experts - all the
different disciplines - an efficient and effective
manner of hearing would need to be considered.
There are a number of practical ways to do this,
for instance: (i) that one party calls all its expert
evidence, after which the other party does the
same; (ii) that one party calls its expert of a dis-
cipline (or an on an issue), after which the other
party does the same, and the process is repeat-
ed for the experts of all the other disciplines (or
expert on all the other issues); (iii) that the ex-
perts give concurrent evidence (“hot tubbing”).
If hot tubbing is adopted, the general practice is
to cross-examine the individual experts on gen-
eral and key issues before they are invited to give
evidence concurrently.

Concluding Remarks

Given all the complexities and painstaking
challenges, construction arbitrations need wis-
dom and character on the part of all its “players”
- construction arbitrators, construction lawyers,
parties, and other members of the cast. Inter-
estingly, arbitration (like a construction project)
is a design-build project in its way. While there
may be myriad ways of conducting an arbitra-
tion with all sorts of procedural gimmicks, the
objective is to decide to do it properly. After all,
arbitration is not only as good as the arbitrator
but also as good as the other players.



Design Consultant’s liability in Construction Contracts- an International Overview

R. Venkataraghavan’

Introduction

In Construction Contracts design consultants
play a vital role; architects, structural engineers
and building services engineers jointly ensure
that the design of the facility is undertaken in
accordance with the applicable codes and com-
plying with the statutory requirements of that
jurisdiction where the facility is being created.
This is not only applicable for the commercial
facilities but also for tunnels, bridges, railway/
metros and other industrial buildings like power
plants and factories.

Among the professional team of designers, the
role of structural design consultant is highly
onerous and any mistake or error in the design
could even lead to a major failure resulting col-
lapse of the building and it may not be possible
to undertake remedial measures to rectify the
error post construction. In this brief article we
will discuss several such cases across various
common law and civil jurisdictions for better un-
derstanding of design consultant’s liability. We
will provide some practical tips for design pro-
fessionals who should ensure that their liability
is clearly drafted in their service agreements. Fi-
nally, we would like to provide some guidance to
arbitrators who are adjudicating such technical
matters in dealing with the critical issue of con-
sultant’s liability and its limitations.

Reasonable care and skill vs Fit for Pur-
pose

Before we embark on our discussion regarding
design consultant’s liability, first its’ important
to understand the two distinct legal principles
related to design or provision of any service to
their clients. These principles are applicable to
any service provider like doctors, engineers, ac-
countants and even lawyers. The principles are

Reasonable care and skill: This concept refers
to the duty of a design consultant to exercise a
reasonable level of care, skill, and expertise in
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| carrying out their work. The standard of care is

that of a reasonably competent professional in
the same field. This means that a design consul-
tant must use their knowledge, expertise, and
experience to ensure that their work is done to
the best of their abilities, and that they take all
necessary steps to avoid errors or omissions that
could cause harm or damage to their client. A
failure to exercise reasonable care and skill could
result in liability for professional negligence.

Negligence test for service providers

The Bolam? test is a legal test used in common
law jurisdictions to determine whether a profes-
sional has breached their duty of care in cases of
negligence. The test takes its name from the case
of, in which the test was first articulated. Under
the Bolam test, a professional is not considered
to have breached their duty of care if they have
acted in accordance with a practice accepted as
proper by a responsible body of professionals in
their field. In other words, a professional will not
be found negligent if they have acted in a way
that is widely accepted as reasonable and appro-
priate by others in their profession. The Bolam
test has been applied in a wide range of cases,
including medical malpractice, engineering and
construction, and other professional negligence
claims.

The other legal principle related to service pro-
viders is the concept of ‘Fit for Purpose’

Fit for purpose’: This concept refers to the duty
of a design consultant to ensure that their work
is suitable for its intended purpose. This means
that a design consultant must understand the re-
quirements of the project, including any specific
constraints or challenges, and design a solution
that meets those requirements. If the design is
not fit for its intended purpose, the consultant
may be held liable for breach of contract or pro-
fessional negligence. Obviously the ‘Fit for Pur-
pose’ obligation is highly onerous on the design
consultants.

The author is a techno-legal expert, Professor of Practice- Law at Manipal Law School and co-founder of C Cubed
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academia.edu/10700388/Dealing_with_fit_for_purpose_obligation_in_International_Arbitrations
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Under common law jurisdictions and even in
the International standard form of Contracts
like FIDIC, the duty of the design consultants
involved in construction projects are limited to
reasonable care and skill and the onerous fit for
purpose requirement is not applicable. This has
been confirmed in several cases? and the courts
have confirmed that expecting that their de-
sign would guarantee for fit for specific purpose
would be too onerous and would effectively re-
quire the design consultant to be an insurer.

Design Consultant’s liability in FIDIC?
form of Contract

The FIDIC White Book, also known as the

Client/Consultant Model Services Agree-
ment, in its 2017 Fifth edition outlines
the duties and liabilities of design con-

sultants in projects using this agreement.
Clause 3.3.1 (Standard of Care) states that

Notwithstanding any term or condition to the
contrary in the Agreement or legal requirement
of the Country, the performance of the Services
of the Consultant shall have no other respon-
sibility than to exercise the reasonable skill,
care and diligence to be expected from a con-
sultant experienced in the provision of such
services for projects of similar size, nature and
complexity (Emphasis added) However perhaps
following criticism of the missing ‘fit for pur-
pose’ obligation in the White book, the newly
introduced clause 3.3.2 states that,

“.without extending the obligation beyond
3.3.1, the Consultant shall perform the Services
with a view to satisfying any function and pur-
pose that may be described in Appendix 1 (Scope
of Services) (Emphasis added) Reading the above
two clauses together, the author’s view is that the
fundamental obligation of the Consultant is to
exercise reasonable skill, care and diligence but
in doing so the Consultant shall (Note it is not
‘may’ but ‘shall’) perform his duty to satisfy the
function and purpose stated in the Agreement.

Itis important to note that the terms of the FID-
IC White Book may be subject to modification or

4
Morgan Chase Bank (2010)

5
6 Sutcliffe v Thackrah [1974]
7
8
9

Williams v Natural Life Health Foods Ltd [1998]

amendment based on the specific requirements
of the project and the parties’ negotiations. It is
recommended that parties using the White Book
carefully review and negotiate the terms of the
agreement to ensure that the allocation of risk
and liability is clear and fair.

Design consultants’ liabilities for negli-
gence in UK

Design consultants in the UK may be liable for
professional negligence or breach of contract,
among other potential liabilities. The courts
have held that a design consultant owe a duty of
care to their clients and will be liable for profes-
sional negligence if they fail to meet this duty®.
Besides they can also be liable for breach of Con-
tract if the design consultant fail to meet the
terms of agreement with client’”. The design con-
sultants would also liable for economic losses
suffered by the Client® due to their professional
negligence which was confirmed in these cases
referred here (see footnote). Further the liability
is not limited to the client alone and could ex-
tend to third parties®.

The consequences arising out of negligence in
design has been clarified in the Glendoe Hydro
Scheme v Halcrow case'® which involved the fail-
ure of the head race tunnel in a hydroelectric
power project in Scotland. The head race tunnel
was designed and constructed by the Halcrow
Group for the Glendoe Hydro Scheme. Howev-
er, the tunnel collapsed shortly after the scheme
became operational, resulting in significant
damage and loss of revenue for the project.

The Glendoe Hydro Scheme brought a claim
against the Halcrow Group, alleging that the tun-
nel had been defectively designed and construct-
ed. The court found that the Halcrow Group had
breached its contractual and tortious duties to
the Glendoe Hydro Scheme by failing to exer-
cise reasonable skill and care in the design and
construction of the head race tunnel. The court
found that the tunnel’s collapse was caused by a
combination of design and construction defects,
including inadequate rock support, insufficient
reinforcement, and inadequate grouting.

Amec Civil Engineering Ltd v Secretary of State for Transport (2004); see also Springwell Navigation Corporation v JP
International Federation of Consulting Engineers; www.fidic.org

Darlington Borough Council v Wiltshier Northern Ltd [1995]
Banque Bruxelles Lambert SA v Eagle Star Insurance Co Ltd [1997]

10 Glendoe Hydro Scheme Limited v Halcrow Group Limited [2014] CSOH 49
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The court awarded damages to the Glendoe Hy-
dro Scheme, covering the cost of repairs and the

loss of revenue caused by the failure of the head |

race tunnel.

UAE civil code regarding consultant’s lia-
bility

UAE is a civil law jurisdiction and their civil

code is broadly based on the Egyptian civil code |
which itself is a combination of French Civil i

code and Sharia law. Under the UAE Civil Code,
design consultants have a duty to exercise rea-
sonable care and skill in carrying out their work.
Article 881 of the Civil Code provides that “who-

ever professes to have a particular skill or pro- |
fession shall be bound to employ, in exercising i

such skill or profession, the diligence which is
generally observed by persons of the same pro-
fession and in the same place.”

If a design consultant breaches this duty and
their client suffers damages as a result, they may |

be held liable for professional negligence. The
client may seek compensation for their losses,
including actual damages, lost profits, and any
other foreseeable consequences of the negli-

gence. The above provision has been confirmed !
by Court of Cassation/First Instance! in Abu i

Dhabi and Dubai in several cases'.

However, if the consultant’s contract includes
clauses that limit their liability, such as a waiver

of consequential damages or a cap on damages,

these clauses may be enforceable under UAE | the design consultants are held for profession-

law. It is important for both parties to carefully
review and negotiate the terms of the contract
to ensure that the allocation of risk and liability
is clear and fair.

laws

Despite a younger jurisdiction, the Dubai Inter-
national Financial Center has dealt with design
liability cases. The reader may perhaps aware

(DIFC) has its own independent legal system
within Dubaiand itis often referred to a common
law island in a civil law ocean®, and the DIFC
Courts have issued a number of judgments in
cases involving design consultant liability and

held that the design consultant had breached its
duty of care, and was liable to the contractor for
the cost of remedial works.

| Indian case laws regarding design consul-

tant’s liability

There are several Indian case laws regarding
design consultant’s liability for wrong design.
Here are a few examples:

1. Larsen & Toubro Ltd. v. State of Jharkhand
(2018): In this case, the design consultant
was held liable for negligence in designing
a bridge that collapsed during construction,
resulting in injuries and deaths. The court
held that the consultant had a duty to
exercise reasonable care and skill in carrying
out the design work, and their failure to do
so was a breach of that duty.

2. Indian Railway Construction Co. Ltd. v.
Ajay Kumar Gupta (2012): In this case, the
design consultant was held liable for faulty
design of a railway bridge, which caused it to
collapse. The court held that the consultant
was responsible for ensuring that the design
was safe and their failure to do so was a
breach of their duty of care. See also DDA v
Mahendra Kumar Jain (2007) wherein the
court held the design consultant liable for
incorrect design of a building which has
resulted in structural defects and damages.

From the above discussion, it is evident that

al negligence in both common law and civil law
jurisdictions.

Structural design errors; what is the de-

. . . . i signer’s liability? Is it unlimited?
Dubai International Financial Center Case | g y

In the case of structural design errors, the de-
signer’s liability for any resulting damage or
injury can be significant. The designer may be
liable for damages resulting from professional

i negligence and/or breach of contract, and their

that the Dubai International Financial Centre liability may not necessarily be unlimited but

will depend on the applicable laws and the spe-
cific circumstances of the case. In many juris-
dictions, the designer’s liability for professional
negligence may be limited by contract, statute,

11 Dubai Electricity and Water Authority v Atkins International (2012)

12 Abu Dhabi Water and Electricity Authority v Al Tayer Group LLC (2016); see also Dubai Municipality v Contractor (2014)

13 See Michael Hwang, Selected Essays in Dispute Resolution (Academy Publishing 2018), 51.

14 Bovis Lend Lease Ltd v HBG Dubai Ltd (2005), WS Atkins International Ltd v Gulf Trading and Contracting Company
(2010) and WSP Middle East Ltd v Dubai Technology and Media Free Zone Authority (2013)
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or case law. For example, in the UK, the Unfair
Contract Terms Act 1977 limits the extent to
which liability can be excluded or restricted for
breach of contract or negligence. Similarly, in the
US, many states have laws that limit the liability
of design professionals in certain circumstances.

However, the extent of the designer’s liability
will depend on a number of factors, including
the terms of the contract, the applicable laws
and regulations, and the specific details of the
case. In some cases, the designer’s liability may
be significant, and they may be required to pay
damages that exceed the original value of the
contract or the designer’s insurance coverage.

It is therefore important for designers to take
utmost care in their work to ensure that there is
no negligence in performing their obligations.
Further the design consultants must review
their agreements so that their risk is not unlimit-
ed. Finally the consultants must ensure that they
have adequate professional liability insurance to
protect themselves in the event of a claim.

Does unfair contract terms act UK protect
design consultants for negligence?

The Unfair Contract Terms Act 1977 (UCTA) is a
UK law that seeks to regulate contracts and limit
the extent to which liability can be excluded or
restricted for breach of contract or negligence.
While UCTA may offer some protection to design
consultants, it does not provide blanket immu-
nity from liability for professional negligence.

Under UCTA, liability for negligence can only
be excluded or limited to the extent that it is rea-
sonable to do so. The reasonableness of a limita-
tion clause is determined by reference to a num-
ber of factors, including the bargaining positions
of the parties, the nature of the goods or services
being provided, and the possibility of obtaining
insurance.

Some case law examples of the application of
limitation of liability clause for design consul-
tants include:

1. Muirhead v Industrial Tank Specialities
Ltd [1985] - in this case, a design consultant
was held liable for negligence despite a
limitation clause in their contract. The
court found that the limitation clause was
unreasonable because the consultant had
a greater knowledge of the risks involved
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than the client. (Emphasis added)

Trafalgar House Construction (Regions)
Ltd v General Surety & Guarantee Co Ltd
[1996] - in this case, a design consultant was
found not to be liable for negligence, despite
a lack of a limitation clause in the contract.
The court found that the consultant had
taken reasonable care in their work and
that the loss suffered by the client was not
reasonably foreseeable.

Standard Chartered Bank v Pakistan
National Shipping Corporation [2002] - in
this case, a design consultant was held liable
for negligence, despite a limitation clause
in the contract. The court found that the
limitation clause was unreasonable because
it would have prevented the client from
recovering any damages for loss resulting
from the consultant’s negligence.

These cases illustrate the complexity of apply-
ing UCTA to design consultant liability for neg-
ligence. While UCTA may provide some protec-
tion to design consultants, the reasonableness
of any limitation clause will be determined on a
case-by-case basis, taking into account all rele-
vant factors.

Does India have a specific Unfair Contract
Terms Act?

India does not have a specific legislation equiv-
alent to the Unfair Contract Terms Act in the
UK. However, Indian contract law contains pro-
visions that address similar issues related to the
fairness and reasonableness of contract terms.

The Indian Contract Act, 1872, provides that any
clause in a contract that is considered to be un-
conscionable or unfair may be held to be void or
unenforceable by a court of law. Section 16 of the
Act explains that a contract is obtained by undue
influence if one party dominates the other party
and uses this unfair position to obtain unfair ad-
vantage over the other party. According to Sec-
tion 19, such contract is voidable at the option of
the party whose consent was so obtained.

Can a structural design consultant limit
his liability for his design in India?

In India, a structural design consultant can lim-
it their liability for their design, but such a lim-
itation clause would be subject to the scrutiny of
Indian courts. Any limitation clause in a contract



that is considered to be unreasonable, unfair or

against public policy may be held to be unen-
forceable by the courts. The Indian Contract
Act, 1872 provides that parties to a contract are
free to agree to any terms and conditions that
they deem fit, provided they are not illegal, void
or against public policy. Therefore, a structural
design consultant can attempt to limit their li-
ability through a contractual limitation clause.
However, such a clause would need to be care-
fully drafted and limited to a reasonable level to
be enforceable.

As a general rule, courts will refuse to enforce
the liability or exclusion clause in the following
cases:

* Unclear expression of intentions of the
parties to the contract

+ The ambiguous wording of the clause
+ Contrary to a public policy or statute

The enforceability of limitation of liability
clauses is not absolute (especially in cases of
gross and willful negligence on the part of the
service provider) and is determined by the facts
of each case.

Although there is no explicit legislative prohi-
bition in India against contractually excluding
or restricting liability for damages, Section 23 of
the Indian Contract Act, 1872 states that the con-
sideration or object of an arrangement is unlaw-
ful if it is of such a nature that, if allowed, would
defeat the provisions of any law or if the court
considers it to be immoral or contrary to public
policy®.

In summary, while it is possible for a structural
design consultant to limit their liability for their
design work in India through a contractual lim-
itation clause, such a clause must be reasonable,
fair and not against public policy. Any attempt
to limit liability for negligence resulting in death
or injury would be considered to be void and un-
enforceable under Indian law'® and several case
laws" support this view.

The consultant’s fee does not limit the li-
ability

The amount of the consultancy fee charged by
a design consultant does not necessarily limit
the liability of the consultant for design failures
or other breaches of contract. If a design consul-
tant breaches their duty of care and causes the
client to suffer damages, the client may be enti-
tled to recover the full amount of those damages,
regardless of the amount of the consultancy fee.
In the case of City Inn Ltd v Shepherd Construc-
tion Ltd (2010), the court held that the amount of
the consultant’s fee was not a relevant factor in
determining the extent of the consultant’s liabil-
ity for design errors. Similar decision was given
in the following cases as well.

+ Mid Essex Hospital Services NHS Trust v
Compass Group UK and Ireland Ltd (2013)

« Standard Life Assurance Ltd v Lincoln’s Inn
(2011)

The amount of damages recoverable in a breach
of contract claim is generally based on the actu-
al losses suffered by the client as a result of the
breach. Therefore, if a design failure leads to sig-
nificant damages for the client it may be fair for
the client to seek to recover a larger sum from
the consultant which seems to be the position
under Common law. It is worth noting, however,
that the specific circumstances of each case can
vary, and the amount of damages recoverable
will depend on a range of factors, including the
terms of the contract, the nature of the design
failure, and the losses suffered by the client.

Is the design consultant’s liability is limit-
ed to his professional indemnity insurance
cap?

In the UK, the owner’s entitlement for design
errors is generally limited to the amount spec-
ified in the professional indemnity insurance
policy of the responsible professional, subject to
the terms and conditions of the policy. For exam-
ple, in the case of South Australia Asset Manage-
ment Corp v. York Montague Ltd®, the court held
that the limit of liability of the professional for
design errors was the amount of the professional
indemnity insurance policy, subject to the terms

i and conditions of the policy. However there are
i instances where the Court has directed the de-

15 See Central Inland Water Transport Corporation v. Brojo Nath Ganguly Brojo Nath Ganguly [AIR 1986 SC 1571]

16 Section 149 of the Indian Contract Act, 1872;

17 case laws Union of India v. M/s. Singh Builders Syndicate and Others (2009) and Municipal Corporation of Delhi v. Sub-

hagwanti (1966)

18 South Australia Asset Management Corp v. York Montague Ltd [1997]
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sign professionals to pay out of their pocket not-
withstanding the Professional Indemnity limit
taken by the designer. For example, the case of
Hunt and others v Optima (Cambridge) Ltd and
Strutt ¢ Parker” , the Courts held that the de-
fendant architect Strutt & Parker had been neg-
ligent in their design of the building and hence
liable for the cost of remedial works. Since the
court found that the architect’s liability exceed-
ed the limit of their professional indemnity in-
surance policy. As a result, the architect was di-
rected to pay the difference between the amount
covered by their insurance policy and the total
amount of damages awarded out of their own
pocket.

This Hunt v Optioma & Strutt case highlights
the importance of ensuring that professional
indemnity insurance coverage is sufficient to
cover potential liabilities. It also demonstrates
that professionals can still be held personally li-
able for damages that exceed the limits of their
insurance coverage. While there could be differ-
ing verdicts regarding the personal liability of
the design professionals based on the particular
terms of the professional services agreement and
the liability cap of their professional indemnity
insurance cover, one must note that the profes-
sional would be liable irrespective of the profes-
sional indemnity where if could be proved that
the professional was guilty of gross negligence,
willful misconduct or fraud, or breach of con-
tract. In such cases the amount the professional
have to pay over their indemnity cover is known
as “excess liability” or “uninsured exposure.”

Limit of liability under FIDIC white book

The FIDIC White book 2017 edition stipulates
that the maximum amount of damages payable
by either Party to other in respect of any and all
liability including liability arising from negli-
gence shall not exceed the amount stated in the
Particular Conditions®. This is the maximum li-
ability under this agreement? and neither party
shall be liable in Contract, tort, under any law for
any loss of revenue, loss of profit....for any indi-
rect, special or consequential loss or damage??

19
20
21

22
23
24

8.3.1 of FIDIC White Book 2017 edition
8.3.2 ibid

8.3.3ibid

Article 1792 “responsabilité décennale”
Article 883 of the UAE Civil Code
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Decennial liability in civil law jurisdictions

Decennial liability is a legal concept
found in civil law jurisdictions such as
France?, Italy, and parts of the Middle East, in-
cluding the United Arab Emirates®. In the UAE,
decennial liability applies to contractors and de-
signers involved in the construction of buildings
and infrastructure, and extend to any defects
that compromise the stability or safety of the
structure for a period of ten years from comple-
tion of the project. Under this liability, the par-
ty responsible for the defect can be held liable
for the cost of repairs, as well as any damages or
losses that result from the defect.

This liability is considered strict, which means
that the responsible parties can be held liable re-
gardless of whether or not they were at fault for
the defect. In UAE, decennial liability is a man-
datory which means that the Parties can’t opt
out of this civil code provision.

What are remote losses in a design failure?

In a construction design failure, indirect losses
may include any losses that are not a direct re-
sult of the design failure, but rather arise from
the consequences of the failure. Indirect losses
may include:

1. Lost profits: This can include lost revenue or
income that the client would have received
had the project been completed as designed,

but was not due to the design failure.

Delay and disruption costs: This can include
any additional costs or expenses incurred
by the client due to project delays caused
by the design failure, such as extended
construction periods or project shutdowns.

Consequential losses: This can include any
losses resulting from the failure that are
not directly related to the project, such as
loss of business reputation or other indirect
impacts.

It is important to note that the specific types of
indirect losses that may arise in a construction
design failure will depend on the circumstanc-
es of the project and the nature of the design

Hunt and others v Optima (Cambridge) Ltd and Strutt & Parker (Services) Ltd [2014] EWHC 4246 (TCC)



failure. The terms of the contract between the
parties will also be a key factor in determining
which types of losses will be recoverable.

a design consultant?

In general, it may be difficult for an owner to
recover indirect losses from a design consultant

for errors in design, as the extent of recoverable 5 Rigg wind farm in the Solway Firth, Scotland.

damages in a professional negligence claim is |

usually limited to direct losses that result from
the negligent conduct. Direct losses are those
that flow directly from the breach of duty, while
indirect or consequential losses are those that

result from the direct losses and are not a neces- | required design life and began to show signs of

sary consequence of the breach. In other words, i

indirect or consequential losses are those that
are more remote or speculative in nature. The
UK apex court held that if the losses are too re-
mote and not a foreseeable consequence of the

be recovered. In BICC v Burndy?®, the court held
that the losses resulting from a delay in a con-
struction project is too remote and hence unre-
coverable from design consultants.

However, it is possible for an owner to recover :

indirect losses if they can demonstrate that such | 20 years. The court held that the contractors had

losses were foreseeable and were caused by the
consultant’s breach of duty. The key question is
whether the losses are considered to be a natural
consequence of the consultant’s breach of duty.

In some cases, courts have allowed recovery of !

indirect losses in professional negligence claims,
particularly where the losses are directly related
to the negligent conduct and were foreseeable.
For example, in the case of South Australia As-

set Management Corporation v York Montague
Ltd?*, the House of Lords allowed recovery of in- |

direct losses in a case involving negligence by a
valuer, where the losses were a foreseeable con-
sequence of the valuer’s negligence. In another
case” involving losses resulting from a gas ex-

plosion caused by a design defect, the court held |
that the designers were responsible for both di- |

rect and indirect losses.

Designers are still liable if the code they
follow was defective

This liability seems to be highly onerous and |

25 BICC Ltd v Burndy Corporation [1983] 2 AC 863

the UK court held that design and build con-
tractor MT Hojgaard® was liable for the failure

i of the foundations albeit the Contractor had fol-

. 4. i lowed an international code ] 101 for the design
Can an Owner recover indirect losses from

of offshore wind turbines

The contractor, MT Hgjgaard (“MTH”), relied on
the code J101 whilst engaged by E.ON to design,
fabricate and install foundations for the Robin

Following completion of the works, it was dis-
covered that J101 contained an inaccuracy such
that the load-bearing capacity of grouted con-
nections had been substantially over-estimat-
ed. As a result, the foundations did not meet the

deformation and cracking. The wind farm oper-
ator claimed that the contractors were responsi-
ble for the cost of remedial works (€26 million),
while the contractors argued that they had com-

i plied with the standard and were not responsi-

negligence of the designer such losses could not ble for the defects. The case ultimately reached

the UK Supreme Court, which ruled in favor of
the wind farm operator. The court held that the
contractors were responsible for the defects in
the foundations, as they had given a warranty
that the foundations would have a design life of

breached their duty of care by failing to exercise
reasonable skill and care in designing and in-
stalling the foundations, and were liable for the
cost of remedial works.

This case illustrates the importance of ensur-
ing that design standards are correctly applied
in the design and construction of critical infra-
structure such as wind turbine foundations. De-
sign and construction contractors can be held
liable for defects in their work, even if those de-
fects are the result of errors in the design stan-
dards they have followed.

How a structural design consultant can
protect his liability for negligence

A structural design consultant can take a num-
ber of steps to protect them from liability for
negligence. Some potential strategies include:

1. Obtaining  professional indemnity
insurance - this type of insurance can
protect the consultant against claims of

26 South Australia Asset Management Corporation v York Montague Ltd [1997] AC 191
27 Transco plc v Stockport Metropolitan Borough Council [2003] UKHL 61
28 Robin Rigg Offshore Wind Farm Ltd v MT Hejgaard A/S [2017] UKSC 59
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professional negligence or errors and
omissions. It can cover the cost of legal

defense and any damages awarded to the !
claimant. It is recommended to discuss |

the extent of cover with the PI insurers
before assuming design responsibility.

Ensuring that contracts include
limitations of liability - by including
clauses

breach or negligence, the consultant
can reduce their exposure to potential
damages.

analysis of the site and considering
potential hazards orrisks, the consultant
can reduce the likelihood of errors or
omissions that could lead to negligence
claims.

Adhering to relevant codes
regulations - by staying up to date on
industry codes and regulations and
following best practices, the consultant
can demonstrate that they have taken
reasonable steps to avoid negligence and

noted that following an international
code does not automatically provide
immunity as we have seen from the MT
Hgjgaard case

Documenting all work
communications - by keeping detailed
records of all work and communications
with clients, the consultant can provide
evidence of their actions and decisions,

which can be useful in defending against | 4, g testimony.

claims of negligence.

It is important for structural design consul-
tants to take these and other steps to protect
themselves from liability for negligence; as such
claims can be costly and damaging to their rep-
utation.

Some guidance for arbitrators in adjudi-
cating disputes regarding design errors

When deciding the extent of a design consul-
tant’s liability for errors in a construction proj-

in contracts that limit the : er parties involved in the project. The arbitrator

consultant’s liability in the event of a

Conducting thorough and detailed site |
investigations - by conducting a detailed '
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the professional services agreement, the nature
and scope of the design consultant’s services,
and the specific nature of the errors or omis-
sions in the design.

In general, the arbitrator will seek to determine
whether the design consultant breached its con-
tractual obligations and whether the breach
caused any loss or damage to the owner or oth-

will also consider whether the design consultant
had taken reasonable care and skill in carrying
out its services and whether it had complied
with any relevant professional standards or
codes of practice.

The extent of the design consultant’s liability
may also depend on the specific terms and lim-
itations of their professional indemnity insur-
ance policy. The arbitrator may consider wheth-
er the policy covers the particular type of error

i or omission at issue and whether any policy ex-
and |

clusions or limitations apply. The arbitrator may
refer to the published ICC awards for some guid-
ance. For example ICC Case Nos. 18692, 17592 and
18175 specially deal with the liability of design
consultants and these cases may provide an in-

sight to the
limit their liability. However it should be

Ultimately, the arbitrator will seek to balance
the interests of the parties involved and make
a fair and reasonable determination of liability
based on the facts and circumstances of the case

i and also based on the evidence and arguments

and | presented by the parties. It is strongly recom-

mended that the arbitrator carefully consider
the expert witness report (if available) and ob-
tain clarifications during the hearing if there is
any ambiguity and it was not brought out well

Conclusion

The author would like to caution the design
professionals and arbitrators while handing
such techno-legal disputes which are indeed

complex and requires lots of scrutiny and delib-
i eration. It would be highly beneficial to seek the

help of technical experts to assess the extent of
negligence and to establish the causation link to
the damages sought in the dispute. The author

i believes that the above article would benefit the

ect, an arbitrator will typically consider a range | engineering professionals in the industry in re-

of factors, including the terms and conditions of | solving such disputes.



DISPUTE IN EPC CONTRACTS

Gaurishankar Dubey’

1.0 introduction to EPC contract

Usually, the construction industries are
known to use different types of contracting
modules based on different factors such as
the scope of work, costs, timelines, etc. Older
models such as packaged-based contracts, de-
sign-bid-build, etc. where the owner/employ-
er had the responsibility for both the project
management and the incidental risk involved.
In older models, either designing the project or
procurement or maintenance work was the re-
sponsibility of the owner/employers. With the
advancement of technology, there are huge de-
mands for modern constructions such as pow-
er plants, high-quality bridges, airports, etc.
This modern construction comes with more
complexities and is too risky for the owner/
employer. In such situations, the EPC module
emerged as the best modern modality of con-
tracting for the owners, since in the EPC module,
the onus of the project management is shifted
from the owner/employer to the contractor.

The use of EPC modules is not restricted only to
the infrastructure & construction industry but is
used in many other industries such as thermal
power projects, renewable energy, oil and gas,
railways etc. In the EPC module, a contractor is
responsible for the project’s Engineering, Pro-
curement, and Construction.

The contractor has to hand over the project to
the owner in the running stage which means
that the owner/employer will come and directly
turn the key and start using the project. Broadly,
the EPC contract consists of three components
i.e. detailed engineering design of the project
(E), procurement of raw materials (P), and
construction of the project (C) as per the spec-
ifications.

The whole process of the EPC module can be
summarized in different stages. After successful-
ly bidding the project, the contractor has to start
designing the work and get it approved by the
owner. Once the contractor receives the approv-
al from the owner, he has to initiate the procure-

ment process of all required raw materials either
from his organization or through subcontrac-
tors. Once the raw material is at the site, then he
needs to start with the construction works as per
the terms and conditions mentioned in the con-
tract. Lastly, he has to commission the project,
i.e. he has to show the owner the desired output
as mentioned in the contract, once the commis-
sion stage is approved then the contractor is said
to have executed the project. The person who
carries out the contract under the EPC module is
called an EPC Contractor. In India, we have some
major EPC contractors like L&T, Hindustan Con-
struction Co. Ltd, Punj Lloyd Ltd, etc.

2.0 what are the key elements of an EPC
contract?

Contractor’s Sole Responsible: Under an
EPC contract, the EPC contractor will be solely
responsible for the execution of all the contract
works awarded to it by the client except for a
few activities which the client has to perform.
In practice, an EPC contractor will subcontract a
certain part of the contract works with the other
contractors. The EPC contractor will be respon-
sible for the subcontracted work to the client. In
the tender documents, the employer may also
put certain qualifications which a subcontractor
has to satisfy before the work is subcontracted
to it. Through the tender documents, an EPC
contractor shall be deemed to have obtained all
necessary information as to risks, contingencies,
and other circumstances which may influence
or affect the Works. By accepting the Letter of
Award (LoA), the Contractor acknowledges that
it has foreseen all the difficulties and costs re-
quired for completing the tendered works.

1. Milestones: Since an EPC contract is an
end-to-end contract arrangement, the
works of EPC contractors will be measured
on a milestone basis. Total contract works
will be distributed into the various sets of
activity and such activity will be linked to
the particular milestone and such milestone
will be linked to the major contract work
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under an EPC contract. The EPC contractor
will raise its bill once a particular milestone
is completed and it is approved by the
employer.

. Defined period: Time is the essence and it
is an integral part of all EPC contracts. This
principle is included in all EPC contracts
because of the long gestation period and
complexity involved in such projects it
is of an utmost requirement that all the
activities mentioned in the contracts are
to be completed on or before mentioned
timelines. Hence, the employer includes
stringent deadlines for each activity in the
contract and when the contract is signed
by the contractor, it is deemed to be known
to the EPC contractor that it has to adhere
to such timelines unless it is contrary to
the contract. It is also the contractor’s
responsibility to complete the activity and
raise the bills to the client at the fixed time
mentioned in the contract. In case an EPC
contractor fails to adhere to such timelines
then it may have to pay Liquidated Damages
unless the contractor shows there was a
bonafide reason for the delay.

. Higher degree of control: Practically, an
EPC contractor will not have complete
control over the project because there are
few critical activities, which if the employer
does not perform then the whole project
can be jeopardized. For example, in the
EPC contracts such as metro construction,
the employer has to remove all the existing
public utilities from the site, it has to get
clearance from all relevant regulatory
bodies beforehand, and it has to acquire the
land from the owners.

. Limited risk for the employer: In an EPC
contract, the client’s risk can be minimized
by taking a few financial guarantees such as
a Performance Bank Guarantee (PBG) which
is at the rate of 10% of the contract price, a
Bank Guarantee for Defect Liability Period
(DLP) which varies from 5 to 10% of the total
contract price and few other warranties
from the contractor. This helps in reducing
the financial risk of the employer/client
whereas it increases the financial burden of
the EPC contractor.

3.0 what are the types of disputes in an
EPC contract?

Disputes arising out of an EPC contract are
distinctly different from the disputes involved
in other types of contracts. The EPC contracts
disputes are highly technical and complex by
nature and require urgent resolutions. Ascer-
taining, the liability of a party in a group of par-
ties requires a thorough understanding of the
responsibility and obligation of each party, na-
ture of omission or commission of an act by each
party, any breach of obligations by any party, etc.

There can be disputes related to Bank Guaran-
tees, the wrongful invocation of Bank Guaran-
tees, fraud in tenders, etc. If such kind of dispute
is raised then it means a non-defaulting party to
the contract raises a claim against the defaulting
party. If you go through the definition of a claim
it says a request, demand, or assertion of rights
by a seller against a buyer, or vice versa, for con-
sideration, compensation, or payment under the
terms of a legally binding contract.

Time is the essence in every construction work,
yet the most frequent disputes arise out of delays in
completion. A variation in the scope of work, and mate-
rials, could result in additional costs, losses, de-
lays, or claims for extension of time. While there
are different types of disputes arising out of an
EPC contract, in this article, we will focus on two
major issues namely delays and variations, and
also the remedies available.

4.0 types of claims raised in the EPC con-
tracts--

1. Compensation for delay in work by
the contractor.

Time- 2.

Related

Delay in work due to details, and
approvals not timely provided.

3. Suspension of work by the employ-
er/client.

1. Related to payments of Running
Account (RA) bills/refunds.

2. Escalation of rates.

Cost 3.
Related

Deviation in quantities/specifica-
tions.

4. Job carried out at risk and cost.

5. Related to deduction of penalties/
recoveries.




1. Differences in interpretation of Bill
Quality- of Quantities (BOQ).

Related 2.  Work not conforming to specifica-

tions.

5.0 two major disputes in the EPC contracts
delays --

As we already know that in every EPC contract,
the contractor has to complete the project on
time but if the time is not stipulated in the con-
tract then it has to be done within a reasonable
time. Completion of any construction activity in-
volves two critical parts i.e. practical or substan-
tial. Based on facts and interpretation by a legal

pletion of any activity is practical or substantial.

Most of the EPC contracts have either a pen-
alty clause or liability clause which means that

if there is a delay in any activity due to reason !
attributable to the contractor then the contrac- |

tor shall be liable to pay the damage as defined
in the contract. For any delay due to the de-
fault of the contractor, the employer can claim
the damage through the ‘Liquidated Damages’

clause, which is pre-determined by both parties |
usually at the rate of 0.5 to 1% of each milestone. |

Even after paying Liquidated Damages, if the
errant contractor keeps on defaulting then the
employer has no other choice but to terminate
the contract. However, the contractor shall not

be liable to pay for any damages to the employer,
if the delay is due to the reason attributable to |

the employer or due to any reason beyond the
control of the contractor. In such a case, the con-
tractor has a right to an extension of time; claim

costs if any incurred such as machinery costs,

labour costs, etc.

There are a plethora of cases decided by the Su-
preme Court of India (SC), where the employer
was held responsible for the delay and the con-
tractor was granted reasonable costs. In General

Manager, Northern Railways v. Sarvesh Chopra, |
AIR 2002 SC 1272, the SC agreed that since the delay |

was due to the reason attributable to the employer, the
contractor would be entitled to a claim of damages
which were provided at the time of acceptance

of Extension of Time (EoT) for the performance

of the contract.

Now, it is important to know that a delay can

arise in an EPC contract due to various factors,
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for instance, a delay could be due to a breach
of contract either due to the employer or due

i to the contractor or its subcontractor(s), it can
i also arise due to any unforeseen circumstances

such as Act of God, War, Strikes, etc. There is one
more type of delay known as a concurrent de-
lay, which means that there can be two or more
events of delay occurring concurrently and in

i parallel during the lifecycle of the project, where
i one event happened due to the default of the

contractor and the other due to default of the
employer. For example, if there is a delay of 60
days at the start of the project because the em-
ployer did not provide the site for the construc-

i tion and during 60 days, the contractor did not
expert, it can be ascertained whether the com- |

mobilize its resources.

1. DELAY AND INDIAN CONTRACT
ACT, 1872 Under section 55 of Indian
Contract Act,1872 (ICA), if a party who
has promised to do a certain thing
at a specified time, fails to do it at or
before that time, the contract becomes
voidable at the option of the promisee,
when time is the essence in the contract.
Time may be specified by fixing a
date or time or fixing a period for the
performance. But if the intention of
the parties reflects otherwise, then the
contract is not voidable, however, the
promisee is entitled to the damages
for loss caused to him by such failure.
According to section 46, if no time
is specified then it has to follow the
principle of reasonable time, which
means that the contract should be
completed within a reasonable time
frame. And the subsequent sections 47-
50 deal with the proper place and time
of performance when it is not explicitly
mentioned in the contract.

2. VARIATION DISPUTE IN THE EPC
CONTRACTS -- A variation clause is
incorporated in an EPC contract so that,
the employer can have the power to alter
or modify any works which are already
defined in the pre-existing construction
contract. Variations may be required
for diverse reasons such as latent site
conditions, design defects, changes in
the law, instructed changes to works,
and value engineering. It is usually
invoked by the employer in almost every



construction work depending upon
the length, nature, and complexity of
the project. But to invoke the variation
clause such a clause must be expressly
mentioned in the contract.

To protect the interest of the contractors, such
variation clauses usually accompany compensa-
tion provisions i.e. to adjust the contract price,
the schedule of the payment, etc. These provi-
sions enable parties to smoothly administer
works and avoid disputes.

a. Variation valuation clause -- If the price
for any variation works is not pre-agreed
between the parties, then the employer
provides a clause having a certain
methodology or procedure, or formula
which helps in determining the variation
values. Such clauses are either included
in General Conditions of Contract (GCC)
or Particular Conditions of Contract
(PCC). In some turnkey contracts, there is
also a provision whereby, the contractor
is required to immediately highlight the
impact of requested variation on the project
cost. The contractor is also required to
inform the employer whether the timelines
of the milestone will be affected severely due
to the variation request. This mechanism
helps in cost impact analysis of the variation
and allows the employer to take an educated
decision whether to withdraw, modify or
cancel the variation order.

Reason to dispute in variation clause --
Most of the time, the scope of variation is a
bone of contention between the employer
and the contractor. Whenever any variation
request is made by the employer, it is very
important to ascertain whether the request
made by the employer for a variation is an
actual variation request or whether such
variation order is above the agreed variation
percentage in the contract. Likewise, it is
of utmost importance for the employer to
identify whether the contractor’s request
for Extension of Time (EoT) and/ or whether
the contractor’s claim of additional cost
for carrying out additional work is at the
applicable rates. In National Fertilizers vs
Puran Chand Nangia on 17 October 2000,
the Supreme Court held that the employer’s

variation demand was way above the agreed |
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+/- 25% variation work. Hence, allowed the
contractor to claim costs for additional work
above the agreed percentage at the market
rate.

6.0 Remedies

Under the Indian Contract Act, 1872, Sections
73 and 74 deal with compensation for breach of
contract. Section 73 deals with actual damages
on the occurrence of a breach of contract and
the injury arising out of such breach which is
not pre-determined in the contract. In such cas-
es, the court assesses the quantum of damage
and provides reasonable costs to the aggrieved
party to the contract. Whereas, section 74 deals
with Liquidated Damages which are widely used
and incorporated in most of the EPC contracts.
In liquidated damages, the parties have already
estimated the costs which need to be paid by the
defaulting party to the non-defaulting party.

In ONGC v. Saw Pipes (2003) 5 SCC 705, it was
clarified by the Supreme Court that it is pertinent to note
that the amount stipulated as a liquidated amount or
penalty is the upper limit beyond which the
court cannot grant reasonable compensation.
There are catenas of cases where the Supreme
Court has concluded that even if there is a
pre-determined sum agreed by both the parties
as Liquidated Damages, courts will have to con-
sider certain other factors such as mitigation of
losses, reasonability of the sum, and other facts
and circumstances of the case.

In SNL v. Reliance Communication Ltd. (2011) 1
SCC 394, the Supreme Court has allowed that in
the absence of such proof (as mentioned in the
above paragraph) or honest estimation by the
claimant, the court shall award damages that are
below the stipulated liquidated damages. And
while awarding damages, it should take into con-
sideration a reasonable assessment of the conse-
quences of the breach of contract.

Specific Relief Act, 1963: The recent
amendment to the Specific Relief Act
(2018 Amendment) has brought certain
remarkable changes which are as follows:-
It has made the specific performance of
the contract a mandatory remedy at the
discretion of the party filing the suit. It has
replaced the old common law rule where
the specific performance is remedied at the
discretion of the court where the aggrieved



party has to prove that monetary damages |
would be inadequate. If the aggrieved
party does not want the defaulting party
to perform the contract, then it can opt for
substituted performance. A substituted
performance is a new addition to the relief
of the aggrieved party, where he can ask any
third party to execute the remaining work
of the defaulting party and all the costs and
expenses will be borne by the defaulting
party.

Section 20A of Specific Relief Act bars the
courts from granting an injunction in the
infrastructure contract like transport,
energy, communication, etc. In case an
injunction is granted, it would result in a
significant delay of the project and also
impact the progress of the project.

Alternative Dispute Resolution
Mechanism: Alternative Dispute Resolution
(ADR) Mechanism is always opted by the
parties in the EPC contracts depending
upon the nature and type of the project.
ADR is used because its focus is to ensure
that in minimum time and in a cost-effective
way the issue is resolved. Since the EPC
contracts are dynamic by nature and involve
many variable factors, the parties prefer
to have a multi-tier dispute mechanism.
These mechanisms consist of (i) Dispute
Adjudication Boards (DAB), (ii) Mediation, |
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(iii) Conciliation, and (iv) Arbitration. Once,
this multi-tier dispute mechanism fails
to resolve the issue(s), the parties then
approach the court for the resolution.

7.0 Conclusion

Over the years, the infrastructure industry has
developed in an organic way where they learned
from their own mistake and adopted necessary
changes. Fundamentally, every party to the con-
tract will try to avoid any kind of dispute arising
between them. But through this article, we have
seen that a contract like an EPC contract which
involves a longer execution period, a higher lev-
el of complexity, a 1ot of variable factors, and ev-
er-changing circumstances would always find a
way to throw new issues.

Dispute minimization will always be an ongo-
ing process no matter how robust the contract
is drafted. Parties can avoid disputes if they have
effective and reliable records, communication,
and awareness. If there is any potential dispute
arising between the parties then such disputes
should be identified and resolved at the earliest
stages itself using effective dispute-resolving
mechanisms such as multi-tier dispute-resolv-
ing mechanisms.



Unfair Outcomes of General v/s Particular Conditions:
Jeopardizing the Commercial Value of Standard Forms

Gracious Timothy Dunna’

Abstract

A good Standard Form of Contract is the product of the invested time of various stake-
holders. As structures, these forms have two main parts: the General Conditions/GC and
the Particular Conditions/PC. Once the Contract is signed, these two parts interplay
with differing tensions, depending on the drafters who wield the power of tinkering with
GCs and PCs. But often, as is with any case of misuse of power, the forms are modified to
such an extent that they lose character and their objective. Most importantly, forms lose
the commercial value they can add to a Project’s administration. This paper suggests a
few guiding principles to ensure that the commercial value of a form is not lost, which is
mostly a balancing act between the reasonable expectations of an Employer and that of a

Contractor.

The Premise

In the construction industry, there are several
Standard Form of Contracts (“Form”) published
by organizations such as the Joint Contracts Tri-
bunal (JCT), the International Federation of Con-
sulting Engineers (FIDIC), the Royal Institute of
British Architects (RIBA), the Institution of Civil
Engineers (ICE), and so on. Such agreements can
be useful as they have a track record of being
used between Parties, and their precise meaning
has been tested by case law.

Indian law does not require a particular con-
tract form, so the terms and, ultimately, the
risk allocation is the Parties’ choice. In this re-
gard, Forms aim to minimize the time and cost
of negotiating contracts and provide the users
of Forms with a standard document that can be
executed as a contract. In contrast, bespoke con-
tracts are often considered inadvisable because
of the risk they may not adequately or fairly
make provision for all circumstances and that
they are not supported by a history of case law
or a history of usage by the industry members.

Structurally, these Forms have two main parts:
the General Conditions (“GC”) and the Particular
Conditions (“PC”). The PCs are used to amend
the GCs and tailor the Form to the particular
needs of the Parties or the project in question. In
doing so, Parties deviate from the GCs original-
ly prescribed under the Form, thus, altering the
contract to fit their specific requirement.

Amendment of Forms should be approached

with reluctance and caution as they can impact
the true purpose. Given there is a complex inter-
action between many of the terms, modification
can change the balance of risk and create legal
uncertainty. More often than not, one comes
across contracts that contain more additional
clauses than there are clauses in their standard
versions. While everyone accepts that there are
risks in contracting so, such behavior among
Parties (particularly, Employer/ Owners) is be-
yond risk management and verges on blatant
abuse of power. A strong criticism of amend-
ments, for instance, was voiced in Royal Bromp-
ton Hospital National Health Trust v. Hammond
and Others:

“A standard form is supposed to be just that. It
loses its value if those using it or, at tender stage
those intending to use it, have to look outside it
for deviations from the standard.”

That said, I do not suggest that a Form can com-
prehend and allow for all the varying specifics of
every individual project. There will be situations
where amendment is necessary, particularly
when clauses have become obsolete or when
an industry shift requires the inclusion of new
terms. But, as mentioned above, amendments
should be approached with caution. Other-
wise, the contract deviates from providing a fair
framework that can add great value to success-
fully achieving a project.

Some main risks involved in unprincipled
amendments to Forms and aggressive/ butcher-
ing PCs are discussed below.

1. Gracious Timothy Dunna is an arbitration and mediation counsel based in New Delhi.
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Risks of Amending Standards Forms

There are two main risks that are the source of
the maximum problem when Forms are amend-
ed in an unprincipled fashion: [A] the unruly in-
teraction between clauses; and [B] the provoked
interaction with common law.

Interaction between clauses

Forms usually feature a heavy interaction and
cross-referencing between the clauses. GCs are
cautiously drafted and depend on the intricate
interaction between the various provisions.
Thus, tinkering GCs (using PCs) can have unin-
tentional repelling effects on implementing the
contract. For instance, in the case of Bramall ¢
Ogden v. Sheffield Council, the alteration of a lig-
uidated and ascertained damages term (clause
16e of JCT 1963) rendered it inconsistent with
other related terms. There, the court interpreted
this clause as unenforceable.

In another case, Balfour Beatty v. Docklands
Light Railway Ltd., clause 66 of the ICE 5th edi-
tion (dealing with resolving disputes) was omit-
ted completely. Additionally, clauses relating to
the certifier of payments and extensions of time
were altered from the independent Engineer to
the Employer’s representative. When disputes
arose, the deletion of clause 66 meant an arbi-
trator had no power to “open up, review and re-
vise” the decisions of the certifier. The court in-
terpreted that it could only rule if there had been
a breach of contract, as it was deemed that the
Parties intended to omit this clause.

Interaction with common law

Amendments have a way of interacting with
common law precedents. This, for instance, was
seen happening in Peak Construction v. McK-
inne Foundations. There, the printed text of an
extension clause was amended, resulting in the
Contractor being entitled to payment of esca-
lation up to practical completion, even though
he wasn’t entitled to an extension of time. The
courts interpreted that deleting this clause
meant that if there is no term in the contract to
grant an extension of time and the Employer ob-
structs by act or omission; the Contractor is only
obligated to complete in a reasonable time (that
time was at large). The Employer, therefore, lost
its right to recover liquidated damages.

Disputes arising from amendments to : participants must generally be as implied
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i Forms

Disputes normally arise when Parties inter-
pret modified clauses differently from contract
negotiation. Courts seek to deal with the inter-
pretation of ambiguous modified clauses with
precedents (or with common law) and, as a last
resort, may rely on contra proferentem and
other principles of interpretation. The contra
proferentem principle follows that where a par-
ty modifies a clause, it is their responsibility to
make the wording clear, and so they should lose
out if there is ambiguity.

Thus, it is crucial to consider all potential fu-
ture events when drafting and ultimately sign-
ing a construction contract; Parties must also
appropriately plan the remedies for both Parties.
Additionally, one should keep in mind to speak
plainly and prevent ambiguity. The court must
depend on the common sense construction in-
terpretation rather than a strict word-for-word
interpretation if there is any ambiguity.

On the same lines, in Ravennavi SpA v. New
Century Shipbuilding Co. Ltd., the court suggest-
ed how the courts, in general, should attempt to
interpret clauses:

“.. read the words in question fairly as a whole
in the context of the document as a whole and
in the light of the commercial and factual back-
ground known to both Parties in order to ascer-
tain what they were intending to achieve...”

From this, one can deduce that a court would
generally adopt the interpretation that a reason-
able person, who is considered to have all the
background knowledge available to both Parties
atthe time of the contract, would understand the
Parties to mean. This was the Supreme Court’s
stance in Rainy Sky v Kookmin Bank.

PRINCIPLES FOR DRAFTING PARTICU-
LAR CONDITIONS

Where changes are extreme, and the replace-
ments are significant, a contract is defaced to
the point of no recognition. It no longer adheres
to the fundamental principles of the Form, en-
dangering the project’s administration. As sug-
gested in the FIDIC Golden Principles 2019, four
principles are worth indulging in.

A. The duties, rights, obligations, roles,
and responsibilities of all the Contract
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in the General Conditions and appropriate |

to the project’s requirements.

The role etc. of the Employer, Contractor, Engi-
neer, Employer’s Representative, DAAB, Subcon-
tractor etc., should not be significantly changed
from that which is ‘generally as implied’ in the
General Conditions. For instance:

Removing the Engineer’s obligation to
consult with both parties before making a
determination would go against the Form’s
principle.

Requiring an Engineer to obtain the
Employer’s approval before making a
determination, or granting an extension
of time, would not be compliant with the
Form’s principle

Removing the Engineer’s obligation to
provide supporting particulars when giving
notice of an agreement or determination
would not be compliant with the Form’s
principle.

The role etc. of Employer, Contractor, Engineer,
Employer’s Representative, DAAB, Subcontrac-
tor, etc., must also be ‘appropriate to the re-
quirements of the project. For instance:

Requiring the Contractor to assume the risk
of unforeseeable physical conditions (where
the Form does not provide so) would go
against the Form’s principle

Leaving insufficient time for tenderers
to scrutinize and check the Employer’s
Requirements would not be compliant with
the Form’s principle (such as a FIDIC Silver
and Yellow Books)

B. The Particular Conditions must be
drafted clearly and unambiguously

A deleted GC must be replaced with a PC that
covers the same scope and must not leave any
roles, duties, obligations, rights, and risk alloca-
tion undefined, nor must it disturb the integrity
and consistency of the GCs. Any changes to the
GCs must include specific references to the rele-
vant sub-clause numbers. The PCs must clearly
state whether the change is an addition to the
original text, an omission of the original text, a
replacement of the original text, or an amend-
ment to the original text, etc. Clarifications and
tenderers’ inquiries made during the Tender
period must be expressly included in the pre-
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cedence of Contract documents. They must be
well-organized, consistent, and refer specifically
to the Contract documents.

Agreements and understandings reached be-
tween the Employer and Contractor during the
Tender period must also be expressly included
in the precedence of Contract documents. They
must be recorded and incorporated into the Con-
tract by Addenda and referred to in the Letter of
Acceptance and/or the Contract Agreement. For
instance:

Deleting a general condition and writing
‘not used’ would not be compliant with the
Form’s principle.

Failing to provide a clear statement of how
a PC relates to a GC by way of addition,
omission, replacement, or amendment
would not comply with the Form’s principle.

Documenting modifications to the Contract
during the Tender negotiations in emails
would not comply with the Form’s principle.

It is worth noting here that while these sugges-
tions seek to prevent unclear or ambiguous con-
tracts, local law will apply when construing the
wording of vague or ambiguous contracts.

C. The Particular Conditions must not
change the balance of risk/reward alloca-
tion provided for in the GCs

As discussed above in segment ‘A changing
roles can inevitably alter the fair and balanced
risk/reward allocation. Construction contracts
are sensitive to a large matrix of hazards and
risks.

Most forms adopt a fair and balanced risk/re-
ward allocation in the GCs. They allocate risks in
a manner that generally complies with the fol-
lowing considerations:

(i)

which party can best control the risk
and/or its associated consequences,

which party can best foresee the risk,

which party can best bear that risk,
and

which party ultimately most benefits
or suffers when the risk eventuates.



It is true that, while it is unlikely that the par-
ties will ever truly agree on what is a fair and rea-
sonable balance of risk, it would be short-sight-
ed to ‘off-load’ the risk onto the party with the
weakest bargaining power. Such an approach
will rarely achieve the greatest value for money.

However, what if the Contractor has equal bar-
gaining power and is genuinely willing to take a
greater risk (for example, regarding unforesee-
able physical conditions) in exchange for more
money? Should commercial parties not be free
to negotiate risk/reward as they choose? It is
suggested that Parties rather select the most ap-
propriate Form instead of butchering a Form to
somehow fit their terms.

D. All time periods specified in the Con-
tract for Contract Participants to perform
their obligations must be of reasonable
duration.

Forms generally prescribe balanced time lim-
its in the GCs. It is suggested that modifications
may be made to ‘default time periods’ by agree-
ment, i.e., those qualified by the phrase ‘unless
otherwise agreed, but that modification should
not be made to ‘fixed time periods, i.e., those not
so qualified. There are very few default time pe-
riods in Forms. For example, in the Yellow Book
1999 (sub-clauses 9.1, 12.1, and 20.2) and still few-
er in the Yellow Book 2017 (subclauses 12.1 and
21.1).

Where modifications are made, durations must
not be increased or decreased excessively. Any
changed period must be reasonable and propor-
tionate to the obligation. This is, of course, sub-
jective and may give rise to disagreement. For
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instance:

1. Requiring a Contractor to give notice of an
event or circumstance that might give rise
to a claim within 7 days after the Contractor
became aware, or should have become
aware, of the event or circumstance (rather
than the 28 days prescribed in the FIDIC
Yellow Book 1999) would not be compliant
with the Form’s principles.

Requiring a Contractor to give 3 months’
notice of an intention to suspend the Works
(rather than the 21 days prescribed in the
FIDIC Yellow Book 1999) would not comply
with the Form’s principles.

Concluding Remarks

There are a large array of different Forms draft-
ed for a multitude of different construction and
procurement types. Hence there is a high prob-
ability of one being suitable. Forms can be valu-
able as they reduce the time and cost at the nego-
tiation stage and provide a sound framework for
project success. Modifications may be required
to realign them with the constantly changing
industry, but any choice amendments should be
considered thoroughly.

Modifications can make clauses ambiguous or
unenforceable, and modification can create le-
gal uncertainty, which may result in the courts
interpreting terms unintendedly. It is, therefore
important to consider the ramifications of alter-
ations, question whether changes are necessary,
and ensure that terms do not have a detrimental
effect on other interlinked clauses or the con-
tract as a whole.



Dealing with NEC Contracts with Bespoke Conditions:
A Contract Administrator’s Perspective

Albert Yeu' and Mr. Hade Tam?

Summary

Construction arbitration forms a majority of all arbitrations in India. One of the causes
of construction disputes emanated from the use of the standard form of contract with
bespoke amendments with the lack of judicial precedents on contractual interpretation.
Unless the bespoke amendments are drafted with clarity, contractual claims and disputes
on their interpretation are inevitable. This paper aims at outlining the use of standard
forms of construction contract in India and New Engineering Contract (NEC) in Hong
Kong with bespoke amendments in a comparative way, and from a contract administra-
tor’s perspective outlines whether such amendments provide a reference of good practice
and certainty to be followed. Hong Kong has popularized the use of NEC contracts for over
15 years in the public sector and widely accepted as a modern form of partnership con-
tract throughout project delivery cycles. Its success has been attributed to the good project
management tools that are defined as contractual obligations of the contracting parties
that are absent in traditional standard forms of construction contract.

Standard Forms of Construction Contract

There are different forms of contracts com-
monly used in India, with a few include:

1. FIDIC Contracts such as FIDIC Orange Book
(Conditions of Contract for Design-Build
and Turnkey)

Engineering, Procurementand Construction
(EPC) Agreement (such as the Project
Construction of National Highways Works)

Public Private Partnership Model
Concession Agreement, which has been
adopted in projects such as Hybrid Annuity
Project in 2016

Before the adoption of NEC contracts in the
public sector in Hong Kong, a set of standard
conditions of contract developed by the Hong
Kong Government was used in the government
projects with the context similar to the Institu-
tion of Civil Engineers (ICE) standard form of
contract.

Common Causes of Disputes and Claims in
Construction Projects in India

Research has identified the most common
claim types in the India construction industry in

1
structure projects in Hong Kong

the following categories:

4. Employer/employer’s representative
related factors such as slow decision and
late reply by the employer or employer’s
representative, delay in handing over the
site and late shop drawing approval, delay in
payment to the contractor.

Contractor related factors such as poor
planning and resources management.

These are also the common causes of disputes
and claims in the Hong Kong construction in-
dustry, leading to delay in the completion of
projects and increase in expenditures. And it is
a reason why Hong Kong Government has man-
dated in the use of NEC contracts in the public
sector unless with exceptional reasons.

NEC Contracts

NEC contract is written in plain English, in
simple structure and designed to be easily un-
derstood and to simulate good project manage-
ment. NEC contract mandates mutual trust and
co-operation among the parties. It is an obliga-
tion stipulated in the first NEC3 contract provi-
sion below:

Clause 10.1: “The Employer, the Contractot, the
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Project Manager and the Supervisor shall act as
stated in this contract and in a spirit of mutual
trust and co-operation”

Apart from Clause 10.1, different mechanisms
are introduced in order to facilitate co-operation
between the parties such as risk reduction pro-
cedure, compensation event procedure and pay-
ment forecast.

In the common standard forms of contract,
there is no clear guideline regarding the delay
analysis method for claim assessment. Thus,
the difference in delay analysis method is also
a cause of dispute. NEC3 Clause 63.3 specifies
that “a delay to the Completion Date is assessed
as the length of time that, due to the compen-
sation event, planned Completion is later than
planned Completion as shown on the Accepted
Programme”. It at least provides certainty to
adopt a prospective delay analysis method.

NEC Engineering and Construction Con-
tract with Bespoke Conditions

The Development Bureau of the Hong Kong
Government published the practice notes for
the use of NEC form including the Engineering
and Construction Contract (ECC), Term Service
Contract (TSC) and Professional Service Con-
tract (PSC), with a set of standard amendments
to NEC clauses in order to provide guidance,
performance benchmarking and alignment of
practices in the preparation and administration
of public works projects and consultancy agree-
ments using the NEC form.

From a contract administrator’s perspective,
some of the foregoing standard amendments
warrant a better project partnership that may re-
duce the common causes of disputes and claims
in the Indian construction industry.

Dealing with Delay due to Action by the
Employer and Employer’s Representative

Time is always important and controversial in a
construction contract. The contractor is respon-
sible to complete the works within the specified
period of time. In the common standard forms of
construction contract in India, the employer or
employer’s Representative are required to act or
carry out certain tasks within a particular time
frame, such as:

- Provision of access/right of way
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- Review and provide comments to design
drawings/architectural design

- Review and comment on maintenance
manual/quality assurance plan/method-

ology
- Comment on the proposed insurance
- Comment on the engagement of

sub-contractor/safety consultant

- Determine if the proposal of “Change of
Scope” is accepted by the Authority

- Issue Payment Certificate and make pay-
ment to the Contractor

- Issue retention money/final payment

- Seek further clarification from the Con-
tractor for the extension of time (EOT)
claims and issue EOT assessment to the
Contractor

- Compensate the concessionaire of all di-
rect loss due to Authority’s default

Other than the foregoing tasks, there are other
communications which the employer is required
to provide necessary response and/or decision
under the contract, for example:

- Reply to request for information (regard-
ing the outstanding design information)

- Providing assistance to the coordina-
tion/resolving disputes among interfac-
ing parties, interfacing projects, other
government department

- Clarification of requirements in the con-
tract, ambiguities or discrepancies be-
tween the contract documents and/or
as-built drawings

- Provide decision about whether to com-
ply with the additional requirement
from/ updated in-house rules of mainte-
nance departments and/or utilities un-
dertakers

- Providing assistance to the design com-
ments received from other government
departments, such as Fire Service De-
partment and Water Supplies Depart-
ment

- Providing decision about what kind of
follow-up action required for the public



complaint received

For these communications, there is no time lim-
it for the employer or employer’s representative
to respond. Taking the response to a request for
information as an example, the contractor can
specify the expected reply date in the letter and
mention the late reply by the employer or em-
ployer’s Representative may give rise to delay to
the completion date. In default of a timely reply,
the contractor may serve a notice of claim to the
employer and submit documents to prove the
merits of his case so as to recover the time loss.
Worse still, some contract provisions expressly
prohibit EOT claims arisen from the employer’s
delay. For example, in Public Private Partner-
ship, pursuant to Cl. 12.7.1(d), the contractor can
claim an EOT due to any delay caused by or at-
tribute to the Authority, but it does not include
the review time by the Authority. This kind of
contract construction results in more disputes
between contracting parties.

In NEC Contracts, a period for reply is stipu-
lated for every communication requiring the
project manager to reply under ECC Clause 13.3.
Communication is defined as below:

“Each instruction, certificate, submission, pro-
posal, record, acceptance, notification, reply and
other communication which this contract re-
quires is communicated in a form which can be
read, copied and record.”

The period for reply is generally 3 (three) weeks
and it has effect when the communication is re-
ceived by the recipient at the last address spec-
ified in the contract. The project manager and
the contractor may extend the period for reply
by agreement before the reply due date. There-
fore, it allows flexibility to manage those issues
with higher complexity that need more time to
discuss and resolve. It will be a compensation
event if the project manager does not reply to a
communication from the contractor within the
period required by the contract. Thus, the proj-
ect manager is obliged to reply to a communi-
cation within the time limit, or to decide if an
extension is required.

In the standard amendments of NEC clauses,
given that a confirmation shall be sought from
the employer before the project manager giv-
ing an instruction or taking other action which
may commit the employer to an increase or a de-
crease in the contract sum by a certain amount,

the period for reply is increased to 6 (six) weeks
for those events that the estimate value exceeds
that specified amount. In the event that more
time is required for certain type of submission,
such as contractor’s design, the contract drafter
may modify the period of reply to suit the proj-
ect needs. With the provision of period for reply,
either the project manager or the contractor
knows how long the other side needs to review a
communication and will not be afraid that their
request falls on the deaf ears.

Dealing with Delay due to Late Handing
Over of Site

In the event that some matters may affect the
cost and time of completion, e.g. delay in site
possession, NEC contract provides a risk man-
agement tool under NEC3 ECC Clause 16.],
which says that “the Contractor and the Project
Manager give an early warning by notifying the
other as soon as either becomes aware of any
matter which could

Increase the total of the Prices,
Delay Completion,

Delay meeting a key date or
Impair the performance of the works in use.”

The early warning matters will be recorded in
a Risk Register and discussed in risk reduction
meetings, where those attending the meetings
shall cooperate to

make and consider proposals for how the effect
of the register risks can be avoided or reduced,

seek solutions that will bring advantage to all
those who will be affected,

decide on the actions which will be taken and
who, in accordance with the contract, will take
them.

If the decision involves any change to the con-
tract, the project manager shall instruct the
changes at the same time as he/she issues the
updated risk register. The early warning mecha-
nism warrants speedy management of risks and
formalization of project manager’s instruction
arising from risk management solutions. How-
ever, there is no sanction provided if the project
manager does not instruct the change accord-
ingly. The inclusion of deemed instructions in
bespoke amendments may safeguard the con-



tractor’s position and perform according to the
deemed instruction.

Dealing with Late Payment to the Contrac-
tor

Late payment is referred to payment with dif-
ferences in value between the contracting par-
ties. Payment under NEC contract is made by
either priced activity schedule, bills of quanti-
ties or Defined Cost under competitive market
prices. In the standard amendments of NEC
clauses, the contractor shall comply with the re-
quirements on subcontracting to ensure trans-
parency of procurement procedure and to pre-
vent collusive bidding. The contractor is obliged
to invite adequate numbers of tenderers to bid
for the works in order to control work expendi-
tures with competitive prices. This avoids dis-
pute in the assessment of compensation events
when Defined Cost is considered.

Payment under a compensation event can only
be certified in the payment to the contractor
upon acceptance of the full cost by either ac-
ceptance of the contractor’s quotation or by the
project manager’s own assessment. In a com-
plex compensation event where EOT and pro-
longation costs are involved, it is very difficult to
assess the full time and cost effect of the com-
pensation event in a short time limit. An amend-
ed condition to mandate partial implementation
of a compensation event is beneficial to ease the
contractor’s cashflow.

Dealing with Delay due to Poor Planning
and Management by the Contractor

Delay caused by the contractor is another com-
mon cause of dispute in a construction project,
especially when the project is running close to
its completion date. Programme is a useful ad-
ministrative tool to monitor the planning and
progress of the contractor. It also forms the basis
for EOT analysis. However, in a large-scale proj-
ect with long duration, the information provid-
ed in the programme may not be comprehensive
and detailed enough for acceptance by the proj-
ect manager, thus affecting it’s function in prog-
ress monitoring and EOT assessment.

With reference to the EPC Agreement for Con-
struction and National Highway Works, the con-
tractor shall submit to the Authority and the
Authority Engineer a programme for the works
for review and consent and the programme shall
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include the following details:

The order in which the Contractor intends to
carry out the Works, including the anticipated
timing of design and stages of Works;

The period for review for design and drawings;

The sequence and timing of inspections and
tests;

The particulars for the pre-construction reviews
and for any other submissions, approval and
consents.

The contractor is only required to submit a re-
vised programme whenever the previous pro-
gramme is inconsistent with actual progress.
FIDIC contract has the similar requirement
in programme submission. However, the pro-
gramme submitted under FIDIC contract to the
employer’s representative is for information
only and the revised programme is only required
to be submitted when it is instructed by the em-
ployer’s representative.

The NEC contract also specifies various infor-
mation to be provided in programme, which
inter alia includes programme float, time risk
allowance, the time required to meet the health
and safety requirements and the procedure set
out in the contract. Besides, the contractor shall
also incorporate the access date of the site, the
date of acceptance to the design submission of
method statement by the project manager, the
information from other parties, such as agreed
handover date by interfacing parties and the ac-
cess date of utilities undertakers.

The NEC programme is of paramount impor-
tance for the following reasons:

6. The contractor has to submit the first
programme to the project manager to show
the information which the contract requires,
otherwise one quarter of the interim
payment is retained until the contractor has
submitted the first programme.

. The contractor is then required to submit
revised programmes to the project manager
at no longer than the interval stated in the
contract with the actual progress achieved
on each operation and its effect upon the
timing of the remaining works. A living and
well prepared programme provides a useful
tool for the project manager to monitor



the contractor’s construction progress, to
provide reliable data to check against the
reasonableness of the contractor’s planning
of remaining works and a baseline for delay
analysis under a compensation event.

8. The contractor’s delay mitigation plan
to deal with its own delays in the revised
programme is important in the assessment
of compensation events. The project
manager can evaluate the proposed delay
mitigation plan and make use of the revised
programme to monitor if the contractor can
catch up with its own delay.

In view of the above, NEC contract provides an
environment and framework for users to make
use of the programme, and thus it can:

- provide the project manager an updated
contractor’s planning to monitor the con-
struction progress.

- provide the contractor a formal record to
reserve his programme float.

- provide areliable baseline in the method of
EOT analysis.

- provide an up-to-date basis to both parties
to discuss and identify the potential risk to
the completion of project.

In a complex project, however, it is difficult for
the contractor to develop a comprehensive pro-
gramme for all parts of the works for approval.
With the lack of an accepted programme, the
contractor ends up in stalemate when preparing
quotations for compensation events. The same
applies to the project manager making its own
assessment of a compensation event. Other dif-
ficulties faced by contract administers include:

1. The programme adopted for EOT
assessment has been approved for a long
time and thus the information and the
contractor’s planning in it is not up-to-
date. Although some contractor’s updated
planning is available in the subsequence
programme submissions, given that they are
not accepted programme, they can only be
adopted for the EOT analysis in exceptional
situations.
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2. When there is a dispute in the EOT
entitlement between the contractor and
project manager, the contractor disregards
the project manager’s assessment and
extends the planned completion as per his
own initiatives, which is far beyond the
contractual extended completion date.
Such contractor’s programme planning is
not appropriate for progress monitoring or
delay analysis.

In view of the foregoing difficulties,an amended
condition with partial acceptance of programme
is recommended to provide programme base-
line as far as possible in EOT assessment.

Conclusions

From the contract administrator’s perspective,
the use of NEC contracts with carefully draft-
ed bespoke amendments provides good project
management tools with enhancement in the fol-
lowing matters:

- Adjustment of ‘period for reply’ to suit
project needs

- Provision of deemed instruction upon con-
clusion of risk reduction measures to be
carried out by the contractor

- Inclusion of mandatory subletting pro-
cedures to provide certainty in obtaining
competitive market prices for compensa-
tion event assessment and payment to the
contractor

- Allowance of partial implementation of
complex compensation events to safe-
guard contractors’ cashflow

- Allowance of partial acceptance of con-
tractors’ programme to timely implement
delay mitigation measures and provide ac-
curacy in compensation event assessment

The foregoing amended conditions with stan-
dardization are encouraged to avoid uncertainty
in contract interpretation and to provide judicial
precedents in a long term. On the other hand,
they enhance efficiency in project management
to reduce claims and disputes under standard
forms of contract.



AN OVERVIEW OF CLAIMS IN CONSTRUCTION DISPUTES
Shouryendu Ray' & Neelu Mohan?

This paper briefly sets out a non-exhaustive list of claims and counterclaims that may raised by a claimant or
opposing party in an arbitration and touches on the topic of alternate remedies besides monetary claims.

Introduction

A claim is typically understood as a demand made by a party for money, property or a
legal remedy over which one asserts a right.> Money claims in the field of construction
arbitration are dependent on the party making the demand i.e., whether it is the contrac-
tor or the employer making the claim. Claims (including counterclaims) may be classified
under two broad heads: (1) claims for breach of contract (i.e., when a party to the contract
violates the terms thereof), and (2) claims made under or pursuant to the terms of the
contract (i.e., when the contract itself provides for such claims, for example, for extension
of time or unpaid invoices).* These are discussed in detail below.

SECTIONI:
CLAIMS FOR BREACH OF CONTRACT

Claims for breach of contract are based on es-
tablished principles of contractual law, includ-
ing causation, remoteness of damage and miti-
gation of loss. These claims available to a party
under contractual principles and based on com-
mon law and equity, and are in addition to, and
not in substitution of claims under the contract.’
In short, the availability of claims under the con-
tract (i.e., the second category of claims, dealt
with in the next section) would not preclude
the right of a party to claims under this first
category.

The question that then arises is the standard of
proof required to be established by a party for
claiming breach of contract. Under Indian law,
this right is governed by Section 73 of the Indi-
an Contract Act, 1872 and is declaratory of the
common law of damages. A party who has suf-
fered as a result of a breach of contract can claim
“from the party who has broken the contract,
compensation for any loss or damage caused to
him thereby, which naturally arose in the usual

course of things from such breach, or which the
parties knew, when they made the contract, to be
likely to result from the breach of it.”

Contractor Default

In construction and building contracts, the or-
dinary measure of damages is the cost of rein-
statement - i.e., the cost of getting the work done
through an alternate contractor. In Dhulipudi
Namayya v. Union of India, adopting the com-
mon law principles for quantifying damages, the
Andhra Pradesh High Court held:¢

“The rule applicable for determining the
amount of damages for the breach of a contract
to perform a specified work is that the damag-
es are to be “assessed at the pecuniary amount
of the difference between the state of the plain-
tiff upon the breach of the contract and what it
would have been if the contract had been per-
formed and not the sum which it would cost to
perform the contract, though in particular cas-
es the result of either mode of calculation may
be the same.” See Wigsell v. School for Indigent
Blind, (1882) 8 QBD 357 (N)._It is therefore clear

h T in-
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creased cost of the work to the plaintiff on ac-
count of having got it done by another contrac-
tor.” (Emphasis supplied)

This principle has also been subsequently af-
firmed by the Supreme Court of India in M.D.,
Army Welfare Housing Organisation v. Suman-
gal Services Pvt. Ltd.”

In certain cases, damages may also be assessed
on the basis of diminution in value. The leading
treatise on the Indian law of Contract, Pollock
& Mulla, quantifies diminution in value as the
difference between the market value of the de-
fendants’ performance in its defective or incom-
plete state, and market value of the performance
it had been properly performed.?

However, jurisprudence in the field of con-
struction contracts tends to favour the cost of
reinstatement as the applicable standard of
damages, unless it is disproportionate or un-
reasonable.’ This, being measured by the cost
of having the structure built by some other con-
tractor, is not only easier to quantify, it may also
be more definite and less speculative.

Employer Default

Where the breach is attributable to the employ-
er, the contractor is entitled to damages for loss
of profit - which, viewed from a different prism
may also be considered as the cost of business
opportunity loss - and would be dependent on
the facts of each case and the proof of loss.!° This
is in addition to the other damages under the
terms of the contract (which is discussed below).
In A.T.Brij Paul v. State of Gujarat," the Supreme
Court held:

“10...What would be the measure of profit
would depend upon facts and circumstanc-
es of each case. But that there shall be a rea-
sonable expectation of profit is implicit in a
works contract and its loss has to be compen-
sated by way of damages if the other party
to the contract is guilty of breach of contract
cannot be gainsaid. In this case we have the
additional reason for rejecting the conten-
tion that for the same type of work, the work

—
O@OO\]

and Anr, AIR 1999 SC 1031

11 Ibid.

site being in the vicinity of each other and for
identical type of work between the same par-
ties, a Division Bench of the same High Court
has accepted 15% of the value of the balance
of the works contract would not be an unrea-
sonable measure of damages for loss of prof-
it. We are therefore, of the opinion that the
High Court was in error in wholly rejecting
the claim under this head.

11. Now if it is well-established that the re-
spondent was guilty of breach of contract in
as much as the recession of contract by the
respondent is held to be unjustified, and the
plaintiff-contractor had executed a part of
the works contract, the contractor would be
entitled to and circumstances of the case be-
tween the same parties and for the same type
of work at 15% of the value of the remaining
parts of the work contract, the damages for
loss of profit can be measured.”

Parties may also rely on contractual clauses of
liquidated damages in cases of breach. However,
itis relevant to note that provisions setting out a
fixed sum as liquidated damages for the breach
of a contract would not automatically entitle the
claimant to that fixed sum - the claimant would
have to show to the court that he suffered loss
and the damages awarded would be commensu-
rate to such injury. In this regard, Indian law de-
parts from English law. Indian courts have held
that the sum stipulated as liquidated damages is
only the upper threshold that may be claimed,
but the actual award would depend on the loss
suffered. In Union of India v. Raman Iron Found-
ry and Ors,”” the Supreme Court of India in un-
equivocal terms held:

“The Indian Legislature has sought to cut
across the web of rules and presumptions under
the English common law, by enacting a uniform
principle applicable to all stipulations naming
amounts to be paid in case of breach, and stipu-
lations by way of penalty, and according to this
principle, even if there is a stipulation by way
of liquidated damages, a party complaining of
breach of contract can recover only reasonable
compensation for the injury sustained by him

M.D., Army Welfare Housing Organisation v. Sumangal Services Pvt. Ltd., (2004) 8 SCC 619, Para 125-134

Pollock & Mulla, the Indian Contract Act and Specific Relief Acts, 15" Edition, Volume 2, Pg. 1161

Ruxley Electronics and Construction Ltd v. Forsyth [1996] A.C. 344 HL at 366

A.T. Brij Paul Singh and Ors. v. State of Gujarat, AIR 1984 SC 1703, affirmed in Dwaraka Das v. State of Madhya Pradesh

12 Union of India (UOI) v. Raman Iron Foundry and Ors., (1974) 2 SCC 231
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the stipulated amount being merely the outside
limit. It, therefore makes no difference in the

present case that the claim of the appellant is for
liquidated damages. It stands on the same foot-
. l . ﬁ lo . l l l '77 (Em_
phasis supplied)

SECTION II: CLAIMS MADE UNDER THE
TERMS OF THE CONTRACT

Claims made under the terms of contract in
building, engineering and construction con-
tracts typically fall into the categories set-out
below:

(a) Unpaid amounts under invoices;

(b) Losses and expenses arising out of exten-
sion of time due to delay or disruption;

(c) Additional works or variations;

(d) Defective works; and

(e)

Claims for payment under the doctrine of
quantum meruit.

(a) Unpaid amounts under invoices

The obligation of the employer to pay the con-
tractor for works done is, quite naturally, fun-
damental.® While the non-payment of a single
tranche or amount at a specified date would not
necessarily constitute a repudiatory breach, the
consistent failure of the employer to not pay
amounts would entitle the contract to termi-
nate the contract and make a claim for unpaid
amounts. The employer could also have a right to
set-off amounts towards defective works against
invoices. This would be dependent on the con-
struction of the terms of the contract and other
contractual stipulations.

For a matter to be litigated or contested through
arbitration, there has to be a ‘dispute’ - in other
words, the claim being put forth has to be denied
and disputed by the other side. Considering the
nature of unpaid invoices, more often than not,
they would be undisputed. Under such circum-
stances, the contractor would have the following
modes of recovery. Upon default in payment, if
the invoiced amount is above the threshold pre-
scribed by the Insolvency and Bankruptcy Code
(which, at present is Rupees One Crore), the
contractor may serve a demand notice under
Section 8 of the IBC and petition to initiate cor-
porate insolvency resolution process against the
employer, should the invoice remain pending 10

days thereafter and if there is no pending dis-
pute between the parties. Another quick option
for recovery that is available to the contractor for
admitted liabilities is that of a summary suit.

(b) Losses and expenses arising out of
extension of time

Generally, all construction contracts provide
for a date of completion. In its absence, it pre-
sumed that the work ought to be completed with
areasonable period of time.

In order for a contractor to claim losses arising
out of the extension of time, the contractor
would necessarily have to establish that the ex-
tension of time was due to reasons attributable
to the employer, or to sources other than the
contractor. The employer’s entitlement to losses
and expenses would also depend on contractual
clauses which would set out the consequences
of delay and provide for the fulfilment of certain
contractual requirements, including notice re-
quirements in order to make a claim for losses
under this head.

The most commonly claimed losses under this
head include':

i. Prolongation costs (which may include a
claim for head office overheads);

ii. Finance charges;

iii. Loss of profits;

iv. General disruption in the form of addi-

tional labour, plant and material costs;
v. Wasted management time; and

Vi. Cost of collating the claim.

(c) Variation claims

Construction contracts typically provide for
detailed clauses entitling the employer to vary
the work prior to the contract completion date,
subject to the fulfilment of certain conditions.
Should these conditions be complied with, the
variation of works would not constitute a breach
of contract automatically entitling the contrac-
tor to damages. However, the contractor would
be entitled to additional payment as a result of
the variation. A few examples of variations that
may entitle the contractor to additional com-
pensation is set out below:

1. Changes to the design - Design drawings
submitted during the tender process are
subject to further specifications during

13 Hudson’s Building and Engineering Contracts, 14th Ed., Paragraph 3-078

14

“Claims arising under a construction contract”, Practical Law UK Practice Note Overview 1-381-0129
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the execution of the contract. While the
employer would typically have the right
to provide comments to the drawings, any
variation which would result in a change to
the base design would entitle to damages in
the form of additional payment.

Late instructions All instructions,
nominations, plans and designs are required
to be provided at a reasonable time. As
set out in the leading treatise, Keatings
on Construction Contracts “What is
reasonable depends upon the express terms
of the contract and all the circumstances. It
is suggested that the prime consideration
is that instructions should be given at such
times and in such manner as not to hinder
or prevent the contractor from performing
its duties under the contract.” Mere non-
adherence to requests for instructions by
the contractor would not constitute a breach
and the contractor’s entitlement to damages
would depend on when the instructions
were actually required for the completion of

the project.
(d) Defective Work

Defects in the completion of works would enti-
tle to the employer to damages. While the nature
of a defect is set out in the contract, it is usually
understood as a “.. anything which renders the
plant... unfit for the use for which it is intended,
when used in a reasonable way and with reason-
able care.”

Defects may be of two kinds - patent defects
and latent defects. While the former is visible on
inspection at the contract completion date, the
latter manifests or becomes evident to the em-
ployer at during a stage after completion. Most
standard form contracts provide for a “defects li-
ability period”, during which the contract is con-
tractor is contractually obligated to return to the
site and cure the defect, at its own cost. During
this period, the employer typically holds on to
the security deposit which is only returned on
the completion of the contractually stipulated
period.

15
16
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18
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Adams v Richardson & Starling Ltd., [1969] 1 W.L.R 1645, CA

Section 14(3)(c), Specific Relief Act, 1963
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One question arises that commonly arises is
whether the contractor is absolved of all re-
sponsibility on the expiry of the defects liabil-
ity period. Arguably, the employer would still
be entitled to claim damages for defective work
such as poor workmanship, use of sub-standard
materials and negligent design for any discover-
ies made after the expiry of the defects liabili-
ty period under the common law of damages.16
However, this would also be fact dependent
exercise. In Municipal Corporation of Greater
Mumbai v. Hindustan Construction Compa-
ny Ltd., the Bombay High Court has upheld an
arbitral award where a claim for damages for
defects discovered after the defects liability pe-
riod was made on the basis that the contractor
was issued an unconditional defects liability
certificate upona joint inspection.17

(e) Claims under the doctrine of quan-
tum meruit

These claims made towards reasonable costs
incurred in the fulfilment of the works and
supply of materials are only maintainable in
cases where the contract does not provide for
an agreed sum.”® These claims commonly arise
where parties have commenced the works with-
out agreeing on the price of the contract, or have
agreed for a reasonable sum to be claimed.

CLAIMS OTHER THAN DAMAGES

Prior to its amendment in 2018, the Specific Re-
lief Act, 1963 expressly provided that suits “for
the enforcement of a contract for the construc-
tion of any building or the execution of any other
work on land” was not capable of specific per-
formance.”® A simpliciter reading would mean
therefore that an employer cannot bring action
against the contractor demanding that contract-
ed-for works be completed; as a sequitur, the
only available remedy to the employer would
be to seek damages. This statutory embargo has
however been interpreted by the Supreme Court
of India in Sushil Kumar Agarwal v. Meenakshi
Sadhu and Others?° to not preclude the relief of
specific performance if the plaintiff is able to es-
tablish that:

Municipal Corporation of Greater Mumbai v. Hindustan Construction Company Ltd., 2010 SCC OnLine Bom 1848
Alopi Parshad ¢ Sons, Ltd v. The Union of India, AIR 1960 SC 588



“24.4.1. the work of construction should be de-
scribed in the contract in a sufficiently precise
manner in order for the court to determine
the exact nature of the building or work;

24.4.2. the plaintiff must have a substantial
interest in the performance of the contract
and the interest should be of such a nature
that compensation in money for non-perfor-
mance of the contract is not an adequate re-
lief; and

24.4.3. the defendant should have, by virtue
of the agreement, obtained possession of the
whole or any part of the land on which the
building is to be constructed or other work is
to be executed...”

Now, with the Amendment coming into force,
an employer may seek specific performance of

a contract, even if it can be said that damages
would serve as adequate remedy. This highlights
i a more pro-contract enforcement approach in
the legislation. Given the express removal of
the phraseology of Section 14(3)(c) of the said
: Act through the 2018 Amendment, which has
now limited the discretion of the courts to de-
cline the relief of specific performance to only
four situations, one of which includes a situa-
! tion where the performance of which involves
the performance of a continuous duty which the
court cannot supervise,? it may be argued that
the relief of specific performance is available in
! cases involving construction contracts, should
the exceptions set-out in Section 14 not be
triggered.

20. Sushil Kumar Agarwal v. Meenakshi Sadhu and Others, (2019) 2 SCC 241

21. Section 14(b), Specific Relief Act, 1963
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DELAY AND QUANTUM EXPERTS IN CONSTRUCTION DISPUTE RESOLUTION
By RAJAT SINGLA?

The resolution of many disputes referred to in-
ternational commercial arbitration frequently
involves deciding complex technical issues which
may require specific knowledge or experience.
Guideline 7, International Arbitration Practice
Guideline, Chartered Institute of Arbitrators

Several disciplines in the construction indus-
try employ the services of experts. Specific to
the construction industry, everyone has heard
of Subject Matter Experts (SMEs) who provide
their expert opinion on varied areas like tech-
nical matters, design matters, site construction
methods and many more. Nowadays, even con-
tract management experts have become preva-
lent, but one dimension remains neglected: ‘Lost
Time’. Scheduling Experts are different from the
experts who can provide their expertise on the
Lost Time aspect. No construction project can be
called a success unless it completes on time. And
money follows time since Time is Money. If a
construction project lags in time, it loses money.

As per the latest annual report published by
the Ministry of Statistics and Programme Imple-
mentation - In India, as of 1 December 2021, there
were 1679 central sector infrastructure projects
on ministries’ monitoring. Out of 1679, 541 proj-
ects are running behind time with a time-over-
run ranging from 1 month to 324 months. The
original cost of these 541 projects was USD 111
billion, however now the anticipated cost has
risen to USD 148 billion, which is an enormous
34% increase in cost. The first and foremost rea-
son listed in this report for the cost-overrun is
Time-overrun.

Each major or mega construction project re-
quires peculiar skills for monitoring, schedul-
ing, contract administration, and claims man-
agement. The skillful personnel have multiple
qualifications and vast experience in similar do-
mains & projects, yet the projects lag in time and
consequently lose money. It is because of the
mere fact that the skills required to assess the
Lost Time are not deployed during the construc-
tion phase, especially in India. Nobody wants to
bear the responsibility of the time overrun and

1. Director at MASIN U.A.E
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the consequent associated monetary damages.
This leads to a dispute between the parties since
the money involved is enormous.

The money involved (in the form of monetary
claims) in construction disputes is humongous,
and the prime reason for this is the time over-
run. So, to resolve the construction dispute in an
arbitration or court the first and foremost ques-
tion remains, “‘Who is responsible for the delay?.

To find an answer to the above question, it is
paramount to find ‘What caused the delay?’. This
involves a forensic approach to investigating the
actual causes of delay. Here the delay experts
come into the picture. The delay experts are spe-
cialized in these forensic techniques to assist the
court and tribunal in finding the causes of delay.
Then the culpability for such causes of delay can
be dictated through contract and law.

The Indian Evidence Act, 1872 recognizes the
Experts and their opinion as:

“Opinions of experts - When the Court
has to form an opinion upon a point of
foreign law or of science or art, or as to
the identity of handwriting [or finger
impressions], the opinions upon that
point of persons specially skilled in such
foreignlaw, science or art, [or in questions
as to the identity of handwriting] [or
finger impressions] are relevant facts.
Such persons are called experts.”

As per the Merriam-Webster dictionary, the
term “science” is defined as something (such
as a sport or technique) that may be studied or
learned like systematized knowledge. The Ex-
perts’ opinions are usually based on established
scientific principles, the prevailing industry
practices and the contract conditions pertaining
to the respective project. The construction se-
quence of activities is one such scientific princi-
ple, and the time associated with these construc-
tion sequences is another.

In a construction project, there can be numer-
ous reasons for the delay, but not all cause delay



to the Project. The delays that cause delays to
the Project are called critical delays, while those

which do not are called non-critical delays. |
Identification of critical delays and assessment '

of their impact is a complex process. In the In-
dian scenario, this is even more complex, as the
scheduling and monitoring practices are not fol-
lowed ardently, and are mere formalities.

The Forensic Delay and Quantum Experts come

to the rescue to undertake this complex process. :
Several recommended practices guide the Ex- |

perts in deploying the methods and reaching a
logical conclusion that reflects common sense.
A few recommended practices include the De-
lay and Disruption Protocol - 2"¢ Edition Feb-
ruary 2017 by the Society of Construction Law,
UK ('SCL Protocol’), and the AACE International

Recommended Practice No. 29R-03 - Forensic
i asked to present their opinion in the form of a

Schedule Analysis.

For example, the SCL protocol lists down sever-
al methodologies to conduct forensic delay anal-
ysis, such as (a) Impacted As-Planned Analysis
(b) Time Impact Analysis (c) Time Slice Window
Analysis (d) As-Planned versus As-Built Windows
Analysis (e) Retrospective Longest Path Analysis

retrospective as-planned versus as-built analy-
sis (i.e. not in windows) (h) Time chainage analy-
sis (i) Line of balance analysis (j) resource curve
analysis, and (k) Earned value analysis. Similarly,
SCL lays down recommendations to calculate
the claims associated with the delay and disrup-
tion in the project.

The Experts employ these techniques consid-
ering the project particulars, tribunal directions,
dispute, and common sense. In an adversarial
process, the parties present their best position
by deploying any means. This leads to present-
ing expansive data and facts in front of the tri-

bunal/court to decide upon matters of delay and | 1724 of the Indian judiciary is a wider known

quantum. Experts make this easy by segregating |

grains from the chaff and presenting an opinion
that is rational, sensible and help the tribunal to
conclude.

The Experts can be appointed by the parties or
the court/tribunal in the dispute resolution pro-
cess. In the adversarial process, the parties ap-

The Experts can be employed by the parties at
both pre-dispute and post-dispute stages; how-
ever, the sooner the better. The Experts dive deep
into the documents and records, do the investi-
gation, and apply forensic techniques to provide
their opinion on the matters of delay and cost
claims. In construction arbitrations, the Expert
process includes:

a. Preparation of main reports dealing with
the issues of delay and cost claims

b. Replying to their counterparts’ main reports

c. Preparation of joint reports, identifying the
issues of agreement and disagreement

d. Providing oral testimonies in the form of
cross-examination in hearings

Sometimes, in the hearings, experts are often

short presentation of their report. Witness con-
ferencing is another process usually employed
by the tribunals to examine the experts on the
same issue concurrently. There are several reg-
ulatory frameworks for the Expert Process, such
as Article 25(2) of the 2021 ICC Arbitration Rules,

i Articles 27(2) & 29 of the 2013 UNCITRAL Arbi-
(f) Collapsed As-Built Analysis (g) Project wide

tration Rules, Articles 20(1) & 21 of the 2020 LCIA
Arbitration Rules, Article 33(1) of the 2017 SCC
Arbitration Rules, IBA Rules on Evidence, Prac-
tice Guideline for Party-Appointed and Tribu-
nal-Appointed Experts by CIArb, etc.

India is eyeing to become the third largest

i economy in the world and the construction sec-
i tor will be a significant contributor. Resultantly,

massive investment in the Indian construction
& infrastructure sector is taking place. Disputes
are unavoidable where transactions are involved,
so what matters most is the efficient resolution
of the disputes. India has become a breeding
ground for construction disputes and the over-

fact. Thus, Alternative Dispute Resolution (ADR)
procedures are becoming prominent in the reso-
lution of construction disputes.

India should welcome this opportunity of be-
coming an efficient place for ADR. In this pro-
cess, the Delay and Quantum Experts can be of

i great help. They can guide the parties and the

point their experts while the tribunal-appointed | {/j,,ynal to ‘Where to focus’ and ‘Where to look.

experts appear far less frequently in practice. |
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Guiding lights and red flags: Key focus-areas for arbitration clauses in construction
contracts and international best practices

-Garv Malhotra’

Introduction like quality control, acceptance tests,
inspections and commissioning are crucial
1. The agreement to resolve disputes through in bringing the project to a satisfactory
arbitration - the ‘arbitration agreement’ is conclusion. Though the processes may be

the bedrock of the whole arbitration process. well-defined, extraneous uncertainties will

It is the nucleus of the dispute resolution always derange the project by bringing an
mechanism and is premised on ex-ante element of risk .

consent of parties foreseeing potential
disputes down the line. A well-drafted 3. Since the end of the World Wars, the world

has consistently seen a massive push towards
infrastructure development. This is evident
from the ever-changing global landscape

arbitration agreement lays the foundation
of effective dispute resolution between the
parties.? If the arbitration agreement (often ] ] : )
codified as a clause in a larger agreement being dotted ‘_’Vl_th a myriad of large projects
or set of agreements), is clear and that serve b1111‘ons of people every year
straightforward; substantial time and costs ranging from airports, expressways, dams,
can be saved by the disputing parties. The electrl?lty networks and so on. Ir%dla is no
same is especially true for the construction exception. To support .these projects, the
and projects sector, involving voluminous Government of India, in 2021, decided to

transactions, with the possibility of various create a USD 2.5 billion financial support
disputes.? institution, the National Bank for Financing

Infrastructure and Development.’ Various
initiatives by the Indian government like the
Bharatmala Project, Pradhan Mantri Gram
Sadak Yojana, Deen Dayal Upadhayaya
Gram Jyoti Yojana, Udaan Scheme; allowing
100% foreign direct investment (FDI) in the
construction sector; the high-speed rail
networks; smart-cities initiative etc. have
given further impetus to the rapid pace of
infrastructure development in India.

2. A typical construction project involves a
large number of processes and elements
that have to come together in a timely
and synchronised fashion to enable
smooth completion of the project. These
include tasks like design, manufacture,
procurement, transportation of materials,
erection of the equipment etc. It also
involves a number of engineering processes
like mechanical, electrical, electronics,
information technology (IT), automation etc.
which require specialised personnel with
technical know-how. Moreover, processes

4. By nature, construction projects are
naturally prone to disputes, even if the
parties carefully allocate the risks to the

1. Partner, Skywards Law, New Delhi. The author is deeply grateful for the help of his colleagues Mr. Eshan A. Chaturvedi,
Mr. Arijit Sanyal, Mr. Rishi Raj Mukherjee, Ms. Arundhati Kale and Ms. Harleen Kaur Rait for their help. The mistakes
are the author’s own. This article is confined to Arbitration Process and does not include the Dispute Boards or Concilia-
tion or Mediation process.

2. Amazu A. Asouzu, p. 1, African States and the Enforcement of Arbitral Awards: Some Key Issues, William W. Park (ed),
Arbitration International, Oxford University Press 1999, Volume 15 Issue 1, p. 1.

3. Paul Darling KC, Agreements to Arbitrate Disputes in Construction Contracts, Global Arbitration Review (Apr. 8, 2023,
10:45 PM) https://globalarbitrationreview.com/qguide/the-guide-construction-arbitration/fourth-edition/article/agree-
ments-arbitrate-disputes-in-construction-contracts.

4. Joseph Grynbaum, P.E.’s quote as cited in Ratan Singh and Gracious Timothy Dunna, Construction Arbitration: Pecu-
liarities in Principles and Practice, at p 148 in Yashraj Samant and Chirag Balayan’s Specialised Arbitration, Thomson
Reuters.

5. Karan Sethi, Building a Sustainable Future, Invest India (Apr. 9, 2023 8:27 PM), https://www.investindia.gov.in/sector/
construction.

6. Arcadis, Global Construction Disputes Report 8 (2019)
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party best equipped to handle it.® The
Indian construction industry usually sees
more claims than other industry. Moreover,
the claims often include a number of issue-
based sub-claims which are each mini-trials
in themselves and require independent
adjudication. In construction projects that
are highly technical, large in size and spread
over a long period; variations to the original
technical specifications, cost-overruns
and delays are commonplace. Given the
technical nature of many of these disputes
and complex issues of attribution of liability,
resolution often takes long because the
issues have to be understood by lawyers,
explained to arbitrator(s) and then decided
upon by the tribunal. These can lead to
major disruptions in completion of projects
for the employer, liquidity issues for the
contractor and opportunity costs for all
parties involved. The COVID-19 pandemic (a
force majeure eventas per most construction
contracts) has further increased disruptions
in schedules and supply chains leading to a
major increase in conflicts relating to timely
completion and liquidity. As such, sound
drafting of arbitration clauses should be
prioritised by all stakeholders to ensure that
the myriad of conflicts that arise in a project
may be resolved efficiently.

II. Drafting Tailor-Made Dispute
Resolution Clauses for the
Construction Industry

. Arbitration clauses are often touted as
‘midnight clauses” i.e. 11" hour afterthought
insertions by transactional lawyers after
the substantive clauses relating to rights
and obligations are concluded. At times,
improperly drafted arbitration clauses are
silent on multiple issues for instance on
applicable law, juridical seat of arbitration
or rules applicable to the procedure.®? These
can turn out to be costly omissions at a later

stage and may even lead to the arbitration
clause being adjudged as ‘pathological’
which is a term of art in arbitration meaning
a clause that is void, inoperable or incapable
of being performed. This issue can become
further complicated when there are
multiple parties to the contract and multiple
stakeholders interested in the outcome of
the dispute. As a result of the same, it is in
the interest of parties to address issues such
as the seat, applicable law, rules governing
evidence and procedural rules etc. at the
very outset.

. The arbitration agreement between the

parties, while often featuring as a clause
in the ‘main contract’, is considered an
independent contract.’ Such clauses usually
do not go into the details of the procedure
of settling disputes.® They only create a
general obligation to arbitrate; identify the
parties; broadly identify the subject matter
of dispute (existing or foreseeable) and
connect the arbitration to a legal system.

. In India, a large number of specialised

disputes are observed in the construction
sector between employers, contractors, sub-
contracts, vendors, the government and
other stakeholders. Most of these disputes
can best be adjudicated through arbitration
because the alternative would be to litigate
before courts, an approach that often takes
much longer.

. This article aims to address a few important

elements that drafters of contracts may
consider while negotiating and settling
arbitration clauses, especially in complex
construction, projects and technology
contracts. It is also suggested that in matters
where there is little room for negotiation,
the contractors can at the outset verify
these elements to ensure that a workable
mechanism for dispute resolution exists
and understand their rights/exposure in the

7  Blackaby Nigel, Constantine Partasides, Redfern & Hunter on International Arbitration (6 edn., Kluwer Law Interna-
tional, Oxford University Press 2015) 2.03.

8 Edwin TC. Fai, Nakul Dewan, Drafting Arbitration Agreements with ‘Consolidation’ in Mind? Asian International Arbi-
tration Journal, Kluwer Law International 2009, Volume 5 Issue 1, p. 71.

9 Professor Pierre Mayer articulates this beautifully by stating that a contract containing an arbitration clause is es-
sentially a single ‘instrumentum’ containing two ‘negotia’. See P Mayer, ‘Limits of Severability of Arbitration Clause’ in
Albert Jan van den Berg (ed), ICCA Congress Series No 9 (Kluwer International 1999) 261-2

10 ] F Poudret and S Besson, Comparative Law of International Arbitration (London, Sweet & Maxwell 2007) at page 130 of
their treatise call them ‘white clauses’, i.e. clauses which express the parties’ will to arbitrate but do not lend any assis-
tance on procedural and logistical issues.
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d.

10.

11.

event of disputes.

Considering the nature of complex
transactions and multi-party disputes in
construction contracts, it is important
for the arbitration agreement drafters to
consider and clearly define a few crucial
things. These are:

The scope of the arbitration agreement
The seat of arbitration

The number and manner of appoin
ment of arbitrator(s)

The parties to the arbitration agreement

Additionally, there are other considerations
which parties should reflect upon while
drafting their arbitration agreements such
as using institutional rules to govern their
arbitration; qualifications of arbitrators,
if any etc.! However, in practice, parties
often fail to clearly set out the scope
and other key details in the arbitration
agreement, leading to avoidable issues
when the arbitration actually commences.
Moreover, most large public-infrastructure
projects in India are carried out by inviting
contractors to bid for a Project through a
competitive bidding process. They generally
respond to a tender invitation with their
bids, which once accepted (both technically
and commercially) lead to a contract being
signed on the terms dictated in the Notice of
Award. The rights and obligations are often
defined by ‘General Conditions of Contract’
(“GCC”) models that are used by PSUs for all
contracts of a particular genre and further
governed by the Special Conditions (“SCC”).
Most of these contracts are on a ‘take-it-
or-leave-it’ basis, with little or no room for
negotiation by the contractor bidding for
the project. Such contracts are often one-
sided and tilt heavily in the employer’s
favour. As such, the interplay between
these documents becomes an area of much
confusion and dispute with arbitrators
often interpreting the terms strictly unless
unconscionable on the face of it.

An example from personal experience is a

12.

13.

case where in an arbitration against a state
public sector undertaking (PSU), the GCC
was subject to the SCC (like is usually the
case). However, the SCC were in two parts
(contained in two separate document), both
set of SCCs conflicted with each other and
also with the GCC. As such, issues like this
could be eliminated by having a finalised
dispute settlement clause that articulates
a single set of applicable terms in case a
dispute arose in that particular contract.

A. Definingthescope of the arbitration
agreement

The ‘scope’ of the arbitration agreement
refers to the nature and type of disputes
that can be resolved within the ambit of
a particular arbitration agreement. Given
that the primary objective of an arbitration
agreement is to oust the default jurisdiction
of courts over the dispute, a broadly drafted
arbitration agreement can enable the parties
to refer virtually all disputes relating to a
particular transaction to final adjudication
before an arbitral tribunal. This may include
issues beyond the simpliciter determination
of contractual rights and obligations of the
parties, like the formation and validity of the
arbitration agreement and can even include
claims relating to tortious liability.

Thoughthenature ofdisputewhichmayarise
inrelationtoacontract cannotbe predicted?,
it should not stop the parties from drafting
a broad arbitration clause. Additionally, to
maximise the scope of the agreement, the
parties should consider having a clause
wide enough to include disputes arising
both ‘out of the contract’ as well as those
which arise ‘in connection to it. In this
regard, noted arbitrator and author Gary
Born suggests that “it is generally desirable
to begin with a descriptive preamble” as it
sets the background and tone for the clause
and allows the parties to submit a variety of
disputes to arbitration, as and when they
arise. A preamble may assist the parties and
arbitrator to understand the outer limits of
the parties’ consent to arbitration, without
having to waste substantial time and costs in

11 Gary B. Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing Drafting (6th edn.
Kluwer Law International 2021) p. 36.

12 Richard Kreindler, Practical Issues in Drafting International Arbitration Clauses, The International Journal of Arbitra-
tion, Mediation and Dispute Management, Kluwer Law International 1997, Volume 63 Issue 1, p. 47,

13 Supra note 11 at 38.
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argumentation. However, parties should be
mindful of the subject matter of the dispute
they are referring to arbitration, as there
may be claims which are not arbitrable
either as per Indian or foreign law (as the
seat may be).

14. As good practice, it is suggested that the final

dispute resolution clause should be clearly
defined (with specific applicable clauses of
the GCC and SCC) to avoid confusion.

Choosing the type of arbitration: Institu-
tional v ad hoc

15. At

the time of drafting arbitration
agreements, parties may face a choice with
regards to selecting the type of arbitration
for resolving their disputes i.e., institutional
or ad-hoc arbitration. Parties may have
different considerations for opting either
of the above. For instance, if costs are an
important consideration for the parties,
they may opt for ad-hoc arbitration as it is
considered to be relatively less expensive
than institutional arbitration.”

16. However, parties who prefer to have a more

organised and timely procedure would
generally opt for institutional arbitration,
as it would allow the parties to seek the
institution’s assistance, for instance, in
appointing arbitrators, which can otherwise
take a longer period and additional litigation
costs. In matters that are administered
through an institution, the parties often have
to worry less about dilatory tactics as the
institution ensures that the arbitration runs
on an auto-pilot mode even if one party acts
obstructionist or employs guerrilla tactics.
Moreover, the institution can ensure the
timely completion of arbitration and smooth
execution of other administrative functions

like payment of fees and management of |

documents and communication. The global
practice consistently leans towards usage
of institutional arbitration in complex
matters. Even the FIDIC Rules (which are
commonplace in international construction
contract and discussed later in this article)

designate the International Chamber of

14
15
16
17

18

Supra note 11 at 48.
Supra note 11 at 66.
(2020) 4 SCC 234.

Commerce (ICC) as the administering
institution in their rules.

Seat of arbitration

17.0ne of the most important aspects of an

arbitrationagreementisthechoice oftheseat
of arbitration. The seat determines the legal
framework and the relevant supervisory
courts for the arbitration proceedings.
However, drafting an arbitration clause that
clearly and effectively specifies the seat of
arbitration can pose several challenges for
the parties. Some of the issues that may arise
are the use of ambiguous or inconsistent
terms to describe the seat of arbitration,
such as “venue”, “place”, “location”, or
“forum”, which may create confusion or
conflict between the parties and the arbitral
tribunal.

18.The selection of a seat (which is a juridical

concept) is different from the physical
location where the hearings or meetings
take place, which may raise practical
difficulties or legal uncertainties regarding
the applicable procedural laws and rules.
This distinction has now been put to rest
in Indian law by the recent decision of the
Supreme Court in BGS SGS SOMA ]V w.
NHPC" and various other cases.

19.The courts at the seat of arbitration have

specific powers at designated junctures, e.g.
at the annulment stage, to test the validity
of the arbitration awards and to set-aside
the award on grounds such as lack of a valid
agreement, ignorance of due process, etc.”

20.A good seat of arbitration must have

multiple attributes including access to
legal and logistical infrastructure (for when
the supportive or supervisory jurisdiction
of the seat courts are invoked), stable
set of mandatory arbitration rules (i.e.
fundamental and non-derogable rules of
a jurisdiction®®) for instance those relating
to arbitrability and equality of parties) and
availability of quality legal professional
assistance.

21.As good practice, it is suggested that the seat

Garv Malhotra, 3 Ind. Arb. L. Rev. 1 (2021); The Goldfish Model of Arbitration: An ‘out-of-Bowl’ Approach to Demystifying

Procedural Laws in Commercial Arbitration.

Supra note 17.
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of arbitration be as specific as possible to
avoid procedural disputes and jurisdictional
conflicts. For instance, in an arbitration
seated in New Delhi (which has eight
districts with their independent courts),
the parties may consider designating a
particular district (e.g. South West District) to
avoid confusion in the event a party wishes
to approach the court for interim measures
prior to the constitution of the tribunal.

D. Choice of law

22.The choice of law clause determines the

substantive law that governs the rights
and obligations of the parties under the
contract, while the arbitration clause
determines the procedural law that governs
the resolution of disputes arising from the
contract. The Supreme Court of India in the
case of Reliance Industries v. Union of India”
recognised that three sets of laws may apply
to any given arbitration: 1) the proper law
of the contract; 2) the proper law of the
arbitration agreement; and 3) the proper law
of the conduct of the arbitration.

23.The choice of law clause (also known as

governing law) and the arbitration clause
may refer to different laws, but they should
not be contradictory or incompatible. It
is usually the case that the multiple laws
that apply in an arbitration are in fact the
law of the same jurisdiction. However, if
the arbitration clause specifies a seat of
arbitration that has a different law from
the choice of law clause, then there may be
conflicts or gaps between the two laws, such
as on matters of evidence, interim relief, or
even on conflicts of public policy. Therefore,
when drafting arbitration clause in respect
of choice of law clauses, it is important to
carefully consider the implications and
consequences of each choice and to ensure
that they are compatible and consistent with
each other. Itis also advisable to consult with
legal experts in the relevant jurisdiction(s) to
avoid any potential surprises. A well-drafted
arbitration clause and choice of law clause
can help to avoid unnecessary disputes and

24,

25.

26.

27.

ensure a smooth and efficient arbitration
process.

Usually when parties are from the same
jurisdiction (like cases of domestic
arbitration), the default law applicable to
themisthe most obvious and efficient choice.
However, in matters where the parties or the
transaction involve multiple jurisdictions, a
neutral choice of law can ensure that neither
party is at a relative disadvantage. It is often
seen that parties prefer to choose neutral
laws like English Law or Singapore Law in
matters which have no connection to these
jurisdictions.

E. Additional considerations
suggestions for drafting
arbitration agreements

and
of

The first key consideration for arbitration
clauses is the binding reference to
arbitration. The arbitration clause must
demonstrate a common choice of the parties
to elect the remedy of arbitration and be
bound by the outcome. Any agreement
simply to have the option of referring a
dispute to arbitration (inchoate clauses) can
lead to uncertainty as to whether the parties
intended for arbitration to be mandatory -
for example, ‘any dispute of whatever nature
... may be referred to arbitration.?

Based on the specific nature and complexity
of the transaction, the parties may consider
adding some additional elements in
their arbitration agreement for efficient
adjudication. These include issues like pre-
arbitration mediation, the procedure for
appointment of arbitrators, determining
and dividing the cost of the arbitration,
mechanism for interim measures,
mechanism for consolidation of related
contract disputes or emergency arbitration.

One element that cannot be emphasised
enough is mediation. A properly done
mediation can often help bring the parties to
the same page and understand each other’s
perspective. Very often mediation can help
fully or partially resolve the dispute. It is

19 (2014) 7 SCC 603.

20 Paul Darling KC, Agreements to Arbitrate Disputes in Construction Contracts, Global Arbitration Review (Apr. 12, 2023,
7:46 PM), https://globalarbitrationreview.com/guide/the-guide-construction-arbitration/fourth-edition/article/agree-
ments-arbitrate-disputes-in-construction-contracts#footnote-013-backlink.
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28.

29.

30.

31.

32.

suggested that the obligation to attempt
mediation should be incorporated within
the contract from an early stage.

It may also be useful to consider a tiered-
mechanism based on the pecuniary amount
in dispute. For instance, for disputes less
than 10 crores the parties may choose a sole
arbitrator whereas they may prefer a three-
member tribunal in matters over the agreed
pecuniary limit.

For drafting of arbitration agreements, it
is either suggested to consult an expert
disputes lawyer on designing a tailor-made
arbitration clause fit for the particular
transaction/entity; or to simply use the
tried and tested model arbitration clauses
published byleadingarbitration institutions.
Creative drafting can often lead to avoidable
and expensive complications.

III. International Best Practices in
Resolving Construction Disputes

The international practice of arbitration
often differs in some key aspects from the
Indian-style of arbitration practice. While
the Indian style of practice has evolved
based on the specific conditions of the
jurisdiction, some key elements from the
globalinternational practice may be adopted
or adapted to the Indian scenario to make
arbitration proceedings more efficient.

A. FIDIC models

FIDIC (International Federation of
Consulting Engineers) is bound to be one
of the most leading, well accepted and
matured forms of contract management
which has sustained a historic performance
for over more than half a century.? FIDIC
provides template contracts which can be
adopted or adapted for a particular project.
FIDIC has templates which are commonly
referred to as the Red book (for Construction
contracts); the Yellow Book (for the design
and building of Plants); the Silver Book (for
EPC contracts) etc.

FIDIC contracts are generally considered
more balanced in the relative rights of
the employer and the contractor. Unlike
unilateral rights of employers to insist on

timelines that are common in construction
contracts in India, the FIDIC system
empowers the contractor with rights to
reduce or stop work and even terminate the
contract when payments are delayed. They
are even entitled to compound interest. The
balancing of interests of the parties is in the
general interest of the project.

33.The use of FIDIC contracts uniformly in
all government and private construction
contracts can help bring uniformity in
practice and jurisprudence. Given the
time-tested clarity of the provisions, it can
also help reduce the time usually spent on
interpreting novel provisions in contracts.

B. Dispute avoidance and amicable
resolution

34.I1t is a good international practice to
implement sound record-keeping and
contract management systems in order to
ensure reduce the possibilities and scope
of conflict and aid in efficient resolution.
The emphasis on dispute-avoidance seen in
European countries and Asian jurisdictions
like Hong Kong and Singapore is much more
than is the common in India.

35.Various mechanism have evolved to reduce
the scope of the dispute in a project and
make the arbitration process easier. These
are often used conjunctly in a multi-tiered
system which can have many advantages
like:

a. it saves the parties the expense of an
arbitration if the dispute is settled with
high-level talks or negotiations;

b. itactsasa ‘second opportunity’ for both
the parties and their advisers to re-eval-
uate the expense of an arbitration with
regard to outcome and the net profit or
goodwill of the business;

c. ithelps to preserve long-term relation-
ships between employers, contractors,
engineers and other professionals, and
does not jeopardise future business op-
portunities; and

21 Dr. S.B. Sawant, Construction Arbitration: Delays, Disputes, Resolutions; Taxmann (2020) at p 50.
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d. itreduces the aggregate number of issues

to be resolved in an actual arbitration.
Through negotiation or early meditation,
frivolous or trivial claims can be settled
or written off at the outset.?

C. Dispute settlement boards

36.Dispute Settlement Boards or Dispute

Adjudication Boards (“DSB”) act as an
alternative (or a pre-step) to arbitration
or litigation in the  construction
sector.2Generally the decisions of the DSB
are not binding. DSBs allow the parties
to reserve some claims to be resolved
before it while maintaining the flexibility
of the entire process, as it is a creature of
contract.? Parties to a construction contract
may consider adding a DSB clause, while
considering the scope and the extent to
which the board can recommend solutions
to the parties.”

37.Further, since DSBs are creature of contract,

parties have the discretion to incorporate
the institutional rules they plan to refer
their dispute to. DSBs can be effective, as
parties may opt for submitting their dispute
to a DSB once it arises, and there might be
a possibility of the dispute being resolved
early, rather than going through the entire
arbitration or litigation process.

38.There has been a growing trend of using

DSBs in construction contracts in India.
This has been specifically observed in the
area of defence contracts. However, the
efficacy, neutrality and conclusiveness of
DSB’s decisions are contentious as these
bodies are sometimes seen as self-serving
mechanisms controlled by the employers.

D. Statutory adjudication

39.International practice has also witnessed

the involvement of statutory adjudication

22

Supra note 20.

40.

41.

42.

to resolve construction disputes of smaller
value. Statutory adjudication was formally
introduced for the first time in England?®
under the Housing Grants, Construction
and Regeneration Act 1996, wherein rules
were established to enable parties to request
pending payment. Subsequently, Singapore,
Malaysia, Ireland etc. enacted similar
legislations.

A look at the model adopted in Singapore?
shows a parallel adjudication structure
which is a dedicated body responsible
for examining claims and maintaining
a directory of adjudicators. Moreover,
to provide for transparency and equal
opportunity for both parties, either party
can file for a review.? Such systems can assist
in resolving smaller-value disputes without
incurring the costs of a full arbitration.

E. Post-dispute cooperation between
parties

Mature cooperation between the parties and
their counsel can go a long way in reducing
the time and costs involved in an arbitration.
If the parties start the arbitration on an
appropriate and cooperative note, they can
make joint-proposals to the Tribunal.

Parties can agree on an additional protocol
on procedure to efficiently and effectively
resolve the disputes between them. An
example of this could be a submission
agreement after the dispute has arisen but
before the constitution of the tribunal, the
parties agree on certain mechanisms to
increase the efficiency of the process. These
rare agreements are usually an outcome
of good faith negotiations and have to
be carefully tailor-made for the parties.
The parties could then agree on a post-
dispute mechanism beyond or in addition
to the agreement. For instance, agreeing to

23 Lindy Patterson KC, Nicholas Higgs, Dispute Boards, Global Arbitration Review (Apr. 9, 2023, 3:24 PM) https://globalarbi-
trationreview.com/guide/the-guide-construction-arbitration/fourth-edition/article/dispute-boards.

24 Id.

25 Albert Bates, R. Zachary Torres-Fowler, Dispute Boards: A Different Approach to Dispute Resolution, Comparative Law
Yearbook of International Business 41a: International Mediation, Kluwer Law International 2020, pp. 239-40.

26 Steven Cannon, lain Black, Statutory Adjudication, Eversheds Sutherland (Apr. 13, 2023, 9:32 AM), https://www.ever-
sheds-sutherland.com/documents/services/construction/04020%20-%20Construction%20Article%20-%20December_
VZpdf.

27 See Singapore’s Building and Construction Industry Security of Payment Act, 2005

28 Regulatory Info, What is the SOP Act?, Building and Construction Authority (Apr. 9, 2023, 3:34 PM), https://wwwl.bca.gov.
sg/regulatory-info/security-of-payment/building-and-construction-industry-security-of-payment-act .
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43.

44,

45.

mediation as a pre-arbitral step; or agreeing
to reduce the total number of arbitrators
from3tol.

F. Mediation

The use of mediation is highly underrated
in the field of construction disputes. The old
adage that an “ounce of mediation is worth a
pound of arbitration and a ton of litigation”
holds good on most occasions in the context
of construction disputes.?®

While mediation often fails to resolve
large construction disputes, it often helps
understand the other side’s perspective
and reduce the conflicting egos of the
parties involved. Moreover, given the large
number of sub-claims under various heads
in a typical construction dispute; mediation
can often help reduce the total scope of the
dispute while finding mutually-acceptable
solutions to some of the disputed issues.
For this, it is essential that both parties
participate in the mediation with the right
attitude of compromising their stated
positions. The choice of skilled mediator(s)
also becomes pivotal to the process.

G. Use of technology

Modern technology can help a lot in
reducing the time, effort and costs involved
in arbitration through innovative assistance.
One key area where technology is making
life of arbitration lawyers easier and driving
down costsisinthereview oflarge volumes of
project documents. Software like Relativity,
Contractbook, Intelex etc. are enabling faster
and more efficient review and management
of a large number of documents which are
common in construction projects. In essence
the software analyses all the physical and
digital documents in a particular project;
de-duplicates the documents; organise
the documents (in multiple styles and
organisational systems) and present the full
documentary record in a convenient visual
format for ease of reference. Moreover,
these software are collaborative and enable
multiple members of the team to work
on them simultaneously. In the author’s
personal experience, the use of such Al-

29 Supra note 4.
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based  document-review  technologies
can reduce the time-spent in reviewing
and analysing documents by up to 60%
thus leading to substantial savings in the
time-costs spent by lawyers. However, the
extremely high cost of this technology
itself reduces the number cases where their
deployment is viable.

46.Given the exponential rate of growth of Al
in the present era, it is likely that the costs
of accessing such technologies will reduce
substantially in the coming years enabling
a marked increase in the efficiency of
arbitrators. It is even possible that parties
agree to limit their document discoveries
to a document-pool that has been pre-
filtered by an Al-model based on agreed
upon keywords and variables thereby
substantially reducing the document set for
the arbitration.

IV. CONCLUSION

47.In sum, arbitration in the construction
sector is complicated because of the myriad
of variables and unforeseeable exigencies.
The industry is highly prone to disputes
and conflicts. The involvement of a large
number of stakeholders, related-entities
and beneficiaries can further complicate
the resolution process leading to substantial
time spent and costs incurred. There are
even cases where the arbitration takes
longer than the project itself.

48.To streamline the process and increase
efficiency, the drafters of arbitration
agreements should either follow model-
templates or seek expert advice on the
same. Certain crucial factors such as those
highlighted in this article should be given
careful attention. Their consequences
must be understood to get a fair idea of the
process as well as the parties’ exposure.
This can help save substantial time, effort,
opportunity costs and resources.

49.Taking a leaf out of the international
best practices can also help enhance the
efficiency of the process and streamline the
mechanism to ensure greater effectiveness
and reduce costs for clients.



Who shall be the Umpire? (And the conflict begins..)
Rajesh Banga’

Abstract:

India is conscious and is working hard to enhance its image as a barrier-free destina-
tion for doing business. The need for effective and hassle-free arbitration mechanisms to
resolve commercial disputes can no more be divorced from the subject of “ease of doing
business”. The agencies of the Govt. are upgrading themselves and these shall have to set
themselves as torchbearers in establishing practices that are respected by law- both at
domestic and international level. The appointment of an arbitration tribunal is very crit-
ical and perhaps the most debatable subject in the journey. This paper is an attempt to go
through the present practices adopted by executing agencies in our country in the back-
drop of expectations from the law; particularly after the 2015 amendments in the Arbitra-

tion and Conciliation Act, 1996 (AdrC Act).

I. Introduction:

Choosing an Umpire is critically important in
any game or contest. This requirement gets more
significant when the game is being played not in
front of the public but in a closed-door environ-
ment. The concern would gain further impor-
tance in a backdrop where there is little scope to
challenge the decision of the Umpire. The game
of arbitration is somehow in this category.

We know that an Arbitrator is a private judge
chosen by two parties to determine their dis-
putes. The proceedings are though visible to the
two contesting parties but the process is not un-
der the glare of public vision. Further, the law on
arbitration leaves a limited space for a party if it
chooses to challenge the decision of the Arbitra-
tor before the law.

[ am not criticizing this set of laws or this datum
situation; for the business world in any Country
surely requires a mechanism for expeditious
resolution of commercial disputes and that is
not feasible unless we have a strong institution
of the Arbitration Tribunal. The only point I am
highlighting is that the need to choose an inde-
pendent, impartial and competent Umpire is
much more in arbitration than in any other con-
test. The need is even more significant as com-
pared to a Judge delivering public justice, for the
following two reasons:

(a).A public judge is bound by far more
restrictions of law while adjudicating the
case as compared to an Arbitrator. The law
allows a higher degree of flexibility in the

1
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landscape of arbitration.

(b).The decision given by a public judge is
subject to the rigors of appeal before the
next judicial authority whereas there are
very limited grounds on which one can seek
to set aside the arbitral award.

It is thus not difficult to guess why the question
- ‘Who shall be the arbitrator’ becomes the
first and perhaps the most significant hinge of
controversy. Both parties would naturally tend
to appoint an Umpire whom they perceive as
favorable to their business interests. More often
than not, they would not agree on a person and
would tend to position their respective candi-
dates to wear the premier hat.

The story is not just relevant to the deal be-
tween two private players and rather acquires a
formidable form where one of the disputing par-
ties is the Union of India or its entity. We know
that Government agencies while engaging in
development and welfare schemes, step in as a
very big player on the canvas of contractual con-
flicts and litigations. To begin with, one would
assume that the Govt. agencies, being organs of
the State, would be complying with extant law,
in letter and spirit. Through this study, we shall
tend to discuss whether the mechanism adopt-
ed meets the expectations of the law or does
it require some corrective measures. We shall
make some conclusions after studying the stat-
utory provisions of the A&C Act and the lessons
endowed by Hon’ble Supreme Court judgments
(post-2015 amendments).

The author is an Arbitrator and presently working as Chief Engineer, CPWD



II. Essence from Statutory provisions

A conjoint study of s.11 and s.12 in the A&C Act
would reveal that the legislature intended to
provide unchecked freedom to parties to choose
their own Umpire with no restrictions even on
qualifications/ expertise of the arbitrator. The
only concern which the Statute expressed was
that the chosen person shall be independent
and impartial. Though the objective was codified
in the 1996 Act, there was no tangible measure or
scale as to how exactly we test whether a person
qualifies against such requirements. This short-
coming was arrested by A&C Amendment Act
2015 when it listed (in schedule V) the type of re-
lationships with parties/ disputes which would
be said to induce justifiable doubts in the minds
of the parties as to the independence or impar-
tiality of the arbitrator. The amendments also
made it mandatory for the Arbitrator to disclose
such relationships. Not only that, there is an-
other schedule i.e. seventh Schedule which lays
down those particular relationships which make
a person instantly ineligible. We may make a
limited conclusion here that by the 2015 amend-
ments, the arbitration law has taken a major
stride to achieve the ever-known objective that
the Umpire being chosen is to be independent
and impartial.

The A&C (Amendment) Act 2019 has been en-
acted by the Parliament of India in Aug’l9 and
a major part of the amendments is yet to come
into force. Once fully implemented, the direc-
tion of the journey shall be towards institution-
al arbitration. Even after such implementation,
the appointment made by parties dictated by
an agreed procedure in the arbitration clause
would still be in control of the parties and thus
the present paper is still very relevant even in
the post-2019 amendment scenario.

III. Supreme Court judgments (post-2015)

In the past 6-7 years, the parties did get into
disputes over the thread as to ‘who shall be their
Umpire’ in the backdrop of 2015 amendments in
arbitration law. The apex Court has clarified the
finer nuances of law relating to the subject in the
process of pronouncing the judgments.
oil

1. HRD Corporation (Marcus and

2 SLP(C) No. 20679 of 2017 (Judgment dt. 31 August 2017)
3 (2017) 8 SCC 377 (Judgment dt. 3 July 2017)

Chemical Division) v. Gail (India) Limited.>
: The important extracts are as under:

“After the 2016 Amendment Act, a dichotomy
is made by the Act between persons who become
ineligible to be appointed as arbitrators, and
persons about whom justifiable doubts exist as
to their independence or impartiality.”

“As opposed to this, in a challenge where
grounds stated in the Fifth Schedule are dis-
closed, which give rise to justifiable doubts as
to the arbitrators independence or impartiality,
such doubts as to independence or impartiality
have to be determined as a matter of fact in the
facts of the particular challenge by the Arbitral
Tribunal under Section 13.

Lesson drawn: The mere fact that the arbitra-
tor indicts 5th schedule may induce reasonable
doubts in the minds of parties as to his indepen-
dence and impartiality but such doubts alone do
not make such person ‘ineligible’. At best, this
gives liberty to the party to make an application
under s.13 before the arbitrator itself. The party
shall have to wait till the arbitral proceedings are
completed before adopting any recourse to file
an application under s.34 if it so chooses. The
provisions are intended primarily to promote
the fundamental idea of minimal judicial inter-
vention in arbitration and to let the idea of arbi-
tration succeed.

2. TRF Limited v. Energo Engineering
Projects Ltd.? : The important extracts are
as under:

By our analysis, we are obligated to conclude
that once the arbitrator has become ineligible
by operation of law, he cannot nominate anoth-
er as an arbitrator. The arbitrator becomes in-
eligible as per prescription contained in Section
12(5) of the Act. It is inconceivable in law that person who
is statutorily ineligible can nominate a person. Needless to
say, once the infrastructure collapses, the superstructure is
bound to collapse.

Lesson drawn: Even if the arbitration agree-
ment made by parties stipulates that an employ-
ee of one party shall act or nominate the arbitra-
tor, such person being ineligible himself, cannot
appoint any other person as arbitrator.
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3. Union of India vs Parmar Construction
Co.*: The important extracts are as under:

“It is also pointed out that while appointing an |
arbitrator in terms of sub-section (8) of Section
11, the Court has to give due regard to any quali-
fication required for the arbitrator by the agree-
ment of the parties and other considerations as
are likely to secure the appointment of an inde-
pendent and impartial arbitrator.”

Lesson drawn: The Hon’ble SC held that if the
arbitration clause explicitly stipulates the req-
uisite qualifications of the Arbitrator, the Court
while exercising powers under s.11, should en-
deavor to appoint such person who fits in that |
prescription. The Court needs to respect the '
agreed qualifications/expertise of the Arbitrator.

4. Perkins Eastman Architects DPC & Anr.
v. HSCC (India) Limited’: The important
extracts are as under:

“Naturally, the person who has an interest in :
the outcome or decision of the dispute must not
have the power to appoint a sole arbitrator. That
has to be taken as the essence of the amend-
ments brought in by the Arbitration and Concil-
iation (Amendment) Act, 2015”

“Further, as highlighted by the Law Commis-
sion also in its report, duty becomes more oner-
ous in government contracts, where one of the
parties to the dispute is the Government or pub-
lic sector undertaking itself and the authority to
appoint the arbitrator rests with it.”

Lesson drawn: Even if the parties while enter-
ing into a contract agreed that the employee of
one of the parties would appoint the arbitrator,
the said employee would be deemed to be hav- |
ing an interest in the outcome of the case and is
thus not entitled to unilaterally appoint the ar-
bitrator. This judgment put a big question mark
on the appointments that were routinely being
made unilaterally by the Govt. departments.

5. Central Organisation for
Electrification V. ECI-SPIC-SMO-MCML '
(JV)¢ : The important extracts are as under:

Railway |

“Thus, the power of the General Manager to
nominate the arbitrator is counter-balanced by
the power of the respondent to select any of the

4 2019 SCC OnLine SC 442 (Judgment dt. 29 March, 2019)
5 2019 SCC OnLine SC 1517 (Judgment dt. 26 November 2019).
6 2019 SCC OnLine SC 1467 (Judgment dt. 17 December 2019)
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two nominees from out of the four names sug-
gested from the panel of the retired officers.”

Lesson drawn: If the arbitration agreement is

i such that it offers a reasonable degree of choice

to the other party in the selection of an arbitra-
tor, the appointment made by the Employer par-
ty is likely to be respected by the Courts. In other
words, the overall process should demonstrate

| that it is the two parties and not just one party
i who has chosen the arbitration tribunal. At this

juncture, with due respect to the apex Court, I
pose a simple question here:

If A asks B to choose one amongst 5 members
(who all happen to belong to a group attached

i to A), can it be said that B has been offered any

choice?

The question gains relevance when we know
that in - “Arvind Techno Glove Civil JVvs DMRC”,

i the Delhi HC (in March 23) did not accept any
i of 5names listed unilaterally from the panel by

DMRC and rather appointed a retired Justice as
the sole independent Arbitrator despite the de-
fence given by DMRC relying on Central Organ-
isation (SC judgment).

IV. Present practices in Govt. Organisa-
tions

The tender process is on the principle “Take it
or leave it” as the bidder does not have any free-
dom to negotiate the terms and conditions writ-

i tenin the bid document. Further, the arbitration
i clause in standard bid documents is not drafted

in a manner that would facilitate a consensual
appointment of arbitrator. The other party i.e.
contractor is provided a limited choice or say in
choosing the arbitrator from a panel constituted

! unilaterally by the department comprising re-
i tired Govt engineers, mostly from the same or-

ganization. Further, even if this panel is consid-
erably large (of say 80 persons), the arbitration
clause would be such that the public authority in

i charge would unilaterally shortlist 5 names (out
i of these 80 names) and would expect the con-

tractor to choose one from this very sub-list of 5
names. So by design (of the arbitration clause), it
is generally the public authority that is still tend-
ing to control the selection.

In cases where the parties fail in appointing the


https://indiankanoon.org/doc/155925871/
https://indiankanoon.org/doc/155925871/

arbitrator as per procedure written in the arbi-
tration clause and a party approaches the Court

under s.11 of the A&C Act, in most cases the |
Hon’ble Court generally does not respect such |

unilateral attempt of one party trying somehow
to retain the power to select the arbitrator. The
Court, in such cases, then tends to appoint a re-
tired Judge as the arbitrator.

In summation, the impression that one gets is |
that each department or discipline is comfort- :

able in choosing its discipline/ fraternity person
as arbitrator. When this power is in the hands of
a department, it chooses a person from its fra-

ternity and in case this power shifts to Judicia- :
ry under s.11, even the judiciary tends to choose

a retired Judge, sometimes without respecting
the agreed professional requisites as laid in an
arbitration agreement. Perhaps we all shy away
from respecting other professionals/ experts

due to the fear of the unknown and tend to ap- |

point a person of our trade.

Doesn’t the law expect just the contrary
from us?

V. Conclusions and suggestions:

(a).Consensual choice: The
agreements need to be drafted by employers
in a manner that allows a reasonable degree
of choice to the other party in a post-dispute
scenario while choosing the arbitrator.

(b). Panel of arbitrators from a wi rmf%
professionals: Most Govt entities are having !

a panel that primarily has its ex-employees.
Many such ex-employees hit 5" schedule.
The departments should have a panel of

arbitrators drawn from a wide spectrum !
of organizations and industries at large |
Further, |

and not from their cadre alone.

arbitration |

having made such a panel unilaterally, Is
the employer party left with any rationale
to shortlist any further from this list? Won’t
we be shifting to the better side of the law if
the other party is offered wide and complete
choice & expertise available on the panel?

The critics could disagree with me and argue
that the balance of power would then shift to
the contractor party but I struggle to answer as
to what stops the employer party to exercise all
due diligence while evaluating a person before
accrediting him or her a position on the panel of
arbitrators.

‘Accrediting a person today with an honorable
i position; and then not respecting the same ac-
creditation tomorrow, finds little rationale.

Prescribin requisite ualifications

experience of the arbitrator in arbitration
clause: In most cases, the arbitration
agreements are silent on the aspect of
requisite qualifications and experience of an
arbitrator. This practice entitles unchecked
contours while appointing an arbitrator.
The business processes these days are quite
complex and it is beneficial to the parties
if the chosen person has some domain
knowledge and expertise. Thus, parties
while drafting the arbitration clause should
exert to specify the requisite qualifications
and experience of the proposed arbitrator.
The Hon’ble SC in the matter Uol v. Parmar
Const. Co. has clarified that while dealing
with s.11 applications, even the Court shall
have to respect such agreed requisites.

(Note- The views are personal and do not
reflect the views of any organization or
institution.)
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Taking Evidence in International Arbitration: Balancing Due Process
and Efficiency

Anand Juddoo’

Abstract

Improving the evidence taking in international arbitration, discovering alternative cost
and time efficient procedures, is crucial to maintain and increase efficiency of the arbi-
tration process. Reflecting the civil law approach, the Rules on the Efficient Conduct of
Proceedings in International Arbitration (also known as the “Prague Rules”) envision

an inquisitorial arbitral tribunal playing a more active role in managing proceedings,
including active involvement in examination of witnesses and document production. The
Prague Rules, a soft law instrument, offer an alternative to the widely used - IBA Rules on
the Taking of Evidence in International Arbitration (commonly referred to as “IBA Rules
of Evidence”). This article aims to explore the differences between the two sets of eviden-
tiary rules - the IBA Rules of Evidence and the Prague Rules, with a particular focus on
the tribunal’s powers to limit or restrict the discovery and document production, as well
as its’ powers to guide examination of witnesses and proactively control and manage the

process.

Keywords: international commercial arbitra-
tion, evidence, IBA Rules, Prague Rules.

Introduction

This year marks the fifth anniversary of the
introduction of the Rules on the Efficient Con-
duct of Proceedings in International Arbitra-
tion, commonly known as the “Prague Rules”.
The Prague Rules was introduced in 2018 as an
alternative to the widely accepted and used IBA
Rules on the Taking of Evidence in International
Arbitration (the “IBA Rules of Evidence”)?, which
some practitioners argue tend to have a strong
leaning towards common law approach and
practices, incorporating such common traits
as extensive disclosure procedures and lengthy
cross-examination of witnesses®.

Arbitration is often described as an informal
process, which may lack the procedural and ev-

identiary standards of a formal trial. As pointed
out in one case, “submission of disputes to ar-
bitration always encounter an accumulation of
procedural and evidentiary shortcuts that would
in case of abuse frustrate counsel in a formal
trial”. The common illustration of the relative
“informality” of the arbitration process is the ab-
sence of the rules of evidence, which play such a
dominant role in litigation.

In the case of international commercial arbi-
tration, that invariably involves participation
of both common and civil law trained profes-
sionals, the issue of presentation of evidence
becomes even more pertinent. Civil law-trained
practitioners are more familiar with so-called
“inquisitorial” approach, where the judge is
vested with a proactive role in managing the dis-
pute to trial and there is limited, or no, disclo-
sure exercise. In contrast, in common law juris-

1. BSc. GCert.IAvb., FCIArb, FAIADR, MRICS, C.Arb, LL.B (Hons.), LL.M, PQS. Anand Juddoo is a Chartered Arbitrator, a

Chartered Quantity Surveyor, Chartered Project Management Surveyor, acts as a Registered Certified Adjudicator &

a CIArb Accredited Mediator and Court/party appointed expert witness. The author thanks Rinat Gareev (LL.B (Hons),
LL.M (Distinctions), US-qualified attorney (admitted in New York) for his support in preparation and co-writing of this
article.This article is confined to Arbitration Process and does not include the Dispute Boards or Conciliation or Media-
tion process.

The Prague Rules on the Efficient Conduct of Proceedings in International Arbitration. May be found online at www.
praguerules.com.

IBA Rules on the Taking of Evidence in International Arbitration (“IBA Rules of Evidence”) (29 May 2010),
www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx. The IBA Rules are a set of evidentiary
guidelines prepared by the Arbitration Committee of the International Bar Association.

Henriques, Duarte G. “The Prague Rules: Competitor, Alternative or Addition to the IBA Rules on the Taking of Evidence
in International Arbitration?” ASA Bulletin, vol. 36, no. 2, 2018. P. 351.

Forsythe Int’l, S.A. v. Gibbs Oil Co. of Texas, 915 F.2d 1017,1022 (5th Cir. 1990).
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dictions, the role of a judge is very much that of
umpire in a contest, not the seeker of truth®. The
well-established rule that a judge cannot obtain
evidence independently of the parties or even
require the parties to produce evidence still re-
mains good law”.

The International Bar Association (IBA) sought
to close the gap between both legal traditions !
and to remedy uncertainty about how evidence
should be gathered in international commercial :
arbitration by introducing the first version of
the IBA Rules of Evidence back in 1983. The IBA
Rules of Evidence aimed to reconcile the differ-
ences between then existing national laws and
to harmonize divergent national traditions and
practices®. The IBA Rules of Evidence survived :
several revisions to reflect the most current
practices with the ultimate goal of increasing !
certainty and predictability to an even great-
er extent®, today it has become one of the most !
widely accepted and used soft law instruments
among international arbitration practitioners. !

As stated in the foreword of the IBA Rules of
Evidence, the rules were introduced “.. to pro-
vide an efficient, economical and fair process for
the taking of evidence in international arbitra-
tion”°, however, dissatisfaction among various
stakeholders continued to surface. The White
& Case/ Queen Mary University of London 2018
International Arbitration Survey revealed that
high cost and lack of speed ranked as the first

and fourth worst characteristics, respectively,
of international commercial arbitration'. Many
argued that arbitration procedure mimics court
proceedings when it comes to evidence pre-
sentation, whereby parties engage in vast and
often costly disclosure exercises?. In addition,
some practitioners raised concerns that inter-
national commercial arbitration suffered from
a deep-rooted, fundamental legitimacy and effi-
ciency crisis, since it is increasingly perceived as
being too expensive and inefficient®.

In response to this growing dissatisfaction with
the IBA Rules, the Prague Rules were introduced
in 2018 as an alternative. Unlike the IBA Rules,
the Prague Rules are derived from the civil law
perspective, which tend to adopt an “inquisito-
rial” approach where the tribunal is vested with
a more proactive role in managing the dispute!.
It is interesting to note that an earlier version
of the Prague Rules was entitled “Inquisitorial
Rules on the Taking of Evidence in International
Arbitration.

The Prague Rules, according to its drafters, in-
corporate a comprehensive set of provisions on
evidentiary matters in arbitration that would be
more familiar to civil law trained practitioners.!
The idea behind the Prague Rules was to em-
power arbitral tribunals with greater control of
proceedings leading to a more expeditious and
cost-effective resolution of disputes.”
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In this brief note, the authors outline the main
procedural innovations, proposed changes in-
troduced in the Prague Rules, and aim to discuss
their value in promoting efficiency and effective-
ness in the arbitral process, with a main focus on
the rules on examination of witnesses and docu-
ment production.

I. Examination of Witnesses - Where the
Difference Lies

Arbitral tribunals, as well as other stakehold-
ers involved in the process, hold varying views
on the role and importance of witness evidence
and the extent to which it should be allowed in
the arbitration process. Unlike other dispute res-
olution methods, international commercial arbi-
tration does not mandate a rigid format to pres-
ent evidence, offering the flexibility to develop
a framework that best suits the parties’ specific
dispute.

Article 4 of the IBA Rules of Evidence provides
a detailed explanation of the standards for wit-
ness testimony, as well as describes the proce-
dure for the participation of witnesses at the
hearing. The fact witnesses presenting for the
parties are required to appear to give testimony
at the evidentiary hearings, failing which, unless
a valid reason is provided, the arbitral tribunal
will disregard their witness statements.

Whilst the Prague Rules also do not exclude the
participation of witnesses per se, the rules give
the leading role and greater discretion to the tri-
bunal to decide which witnesses are to be called
for examination during the hearing and allows
the exclusion of witnesses which the arbitral tri-
bunal might consider irrelevant, immaterial or
unreasonably burdensome for the resolution of
the dispute. Another striking difference is that
the Prague Rules explicitly provide that the tri-
bunal may take a more active role by suggesting
which witnesses should testify if they deem that
their statements may be helpful for the tribunal
in resolving the dispute.

Under Article 8 of the IBA Rules of Evidence,
the parties, rather than the tribunal, decide on
the number of witnesses that will appear at the
hearing. On the contrary, Rule 5.2 and 5.3 of the
Prague Rules provide arbitrators with the pow-
er to limit the number of witnesses. The tribu-
nal decides on what witnesses should be called

for examination after hearing the other party’s
position. The Prague Rules enshrine an alto-
gether different mechanism whereby the tribu-
nal adopts a pro-active role at the early stage of
the proceedings: the parties must indicate the
witnesses on whose testimony they intend to
rely, and the factual circumstances in respect
of which the relevant person can testify as ear-
ly as possible (in the request for arbitration and
the response to the request for arbitration, and
the tribunal should include the deadline for
the statement of witnesses in the procedural
schedule). This approach seeks to streamline
the evidence-gathering process, and arguably
promote efficiency and reduce costs. However,
some critics might argue that the use of written
statements may limit the ability of the arbitral
tribunal to assess the credibility and demeanor
of the witness, which can be an important factor
in determining the ultimate outcome of a case.

Under both sets of rules, the tribunal have ul-
timate control over evidentiary hearings, and,
among other things, could limit the number of
questions to witnesses and make adverse in-
ferences.®® More importantly, the Prague Rules
explicitly provide that the examination at the
hearing is conducted under the direction and
control of the arbitral tribunal, without any spe-
cific reference to the cross-examination of wit-
nesses. Another novelty is the introduction of a
rule under Article 5.5 of the Prague Rules, which
provides that any delay in the filing of a written
witness statement after hearing the parties, the
tribunal may decide not to call a factual witness
to testify at the hearing, retaining the author-
ity to give evidential value to a written witness
statement, as it deems appropriate, thus, the tri-
bunal can rely on a written testimony, without
giving the other party the opportunity to hear
and cross-examine the witness.

One might argue that the rationale and the pur-
pose for granting the tribunal with wider powers
is to prevent abuse by the parties of their proce-
dural rights when in some cases parties call for
witnesses who, as an example, simply repeat the
testimony of other witnesses on the same issue.
As one prominent arbitrator has written, “..the
common arbitration practice often admits cost-
ly immaterial and/or prejudicial evidence...The
arbitrators do that out of a desire to appear to

18 Article 5 and 6 of the Prague Rules. Article 5,6, 8.2, 9.5, 9.6 of the IBA Rules of Evidence.
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be fair and ... [thereby they become unfair by re-
ceiving prejudicial evidence or making parties
spend effort and money responding to immate-
rial evidence]...”.

In many cases such criticism is undoubtedly
well-founded. At the same time, may in some
cases criticisms of this sort overtook some of
the premises of arbitration? The opportunity to
present evidence that is not particularly relevant
or even particularly reliable by the normal stan-
dards of evidence rules may nevertheless pro-
vide arbitrators with an insight into the “total”
situation of the parties, that is not afforded by a
narrower scope of inquiry.

The above does not mean that the exercising
of wide powers granted to the tribunal should
lead to abuse of powers. Arbitrators are still
obliged to ensure that the parties are provided
with an equal opportunity to present their case,
as such the tribunal must be fully convinced of
the worthlessness of calling witnesses in order
to deny the party such an opportunity.

It is interesting to note that the Prague Rules
tend to avoid witness examination,?®° which inci-
dentally is the main difference in comparison to
the IBA Rules of evidence and endorses a dispute
resolution on a document-only basis.? Cross-ex-
amination has become routine in international
arbitration proceedings to the extent that it is
argued that it has gained wide acceptance over
time as a “standard practice”? In general, the
object of cross examination is to impeach the
accuracy, credibility and general value of the ev-
idence given. Arbitral tribunals have sustained
that the evidence of a witness who has been
cross-examined may carry greater weight than
the evidence of a witness who has not since it
is a “powerful tool for getting to the truth of the
matter. The value of this method of ascertaining
the truth lies in the personal contact between
the witness, who has no idea of what questions

19

may be asked to him, and the personality of
the advocate who puts the questions to him.”?
However, it is important to remember that the
effectiveness of cross-examination depends on
the advocate’s skill, the witness’s honesty, and
the tribunal’s ability to evaluate evidence. While
cross-examination is a commonly used tool in
international commercial arbitration, it should
be employed judiciously and with due consider-
ation to its limitations.

Cross-examination is the hallmark of the com-
mon law system, a right to cross-examine a wit-
ness or expert generally does not exist in the ci-
vilian tradition of civil procedure.* The civil law
style process tends to be conducted primarily in
writing, and the concept of a highly concentrat-
ed “trial” with cross-examinations of witnesses
in the common-law sense is not emphasized.
Common law and civil law don’t only differ with
regards to how the testimony of a witness is pre-
sented, but also with regard to the weight such
testimony is given. While common law seems
to rely more heavily on oral testimony, civil law
tends to place greater value on documentary ev-
idence?®. As aresult, oral testimony is considered
less persuasive in civil law proceedings than it is
in common law proceedings.

The Prague Rules do not prevent a party from
cross-examining its opponent’s witnesses. Un-
der Article 5.7, if a party insists on calling the
other party’s witness, the tribunal should do so
unless if it considers the testimony to be unnec-
essary, or if the witness statement has already
been submitted. On the contrary, Article 4 of the
IBA Rules of Evidence on the Taking of Evidence
requires the fact witness to appear for testimony
at the evidence hearing. If a witness fails to ap-
pear without a valid reason, their witness state-
ment will be disregarded.

II. Document Production in Civil Law and
Common Law Traditions: A Controversial
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Topic in International Commercial Arbi-
tration?

In most civil law countries, documentary ev-
idence bears the highest probative value, in
contrast with the common law tradition, which
is leaned more towards the orally rendered ev-
idence.”” The main principle of the evidentiary
process in the common law tradition as it pro-
motes the equality of arms and fair trial prin-
ciples by revealing all relevant documents nec-
essary to consider the case in its entirety?. The
civil law tradition is focused on the efficiency of
the proceedings rather than extensive search for
truth. Bearing this in mind, the aim of document
production in civil law tradition is to obtain the
evidence at the disposal of the other party to
support the facts alleged by the requesting party
and consequently discharge its burden of proof.

Document production is fairly controversial
topic in international commercial arbitration:
some practitioners consider the document
production as “an essential element of justice”,
whereas others argue that it is “a waste of time
and money”?. The common feature of modern
arbitration is that “arbitration hearings are now
often preceded by extensive discovery, including
requests for voluminous document production

and depositions.”®

The admissibility threshold of the evidence
rendered during the mostly pre-trial stage in
most cases used to be so low (“reasonably cal-
culated to lead to the discovery of admissible
evidence”)® that the process has turned into a
“fishing expedition”, a term given for seeking
documents which goes beyond the allowable
limits.*> Criticism from civil law practitioners
soon emerged accusing the common law style
discovery to be a “time-consuming, wasteful, ex-

27
28
29

pensive, intrusive and often misused” regime,®
and more and more often warning from using
the technique in international arbitration.*

Under Article 4.3. of the IBA Rules of Evidence,
a party may request a specific document or a
“narrow and specific requested category of doc-
uments”. Based on this provision, parties com-
monly exchange requests for broadly described
categories of documents, as they are not able to
indicate the exact document they are looking
for. Further, another common approach is to re-
quest the other party to produce all the e-mails
that match specific search criteria. It must be
noted, however, the IBA Rules of Evidence grant
the arbitral tribunal the power to deny a re-
quest if it lacks sufficient relevance to the case
or materiality to its outcome, or if it involves an
unreasonable burden to produce the requested
evidence.®

The IBA Rules of Evidence provide detailed in-
struction concerning how parties and arbitral
tribunals should manage the disclosure of the
following three broad document categories: (1)
documents upon which a party wishes to rely
and are in the party’s possession, (2) documents
that a party wants to use as evidence but are in
the possession of the opposing party or a third
party, and (3) documents that neither party
wants to use as evidence but that the arbitral tri-
bunal believes are relevant and material to the
dispute.

For the purposes of this paper, the most inter-
esting is the second category (documents upon
which a party wishes to rely but cannot do so be-
cause an opposing party is in possession of the
relevant documents): the IBA Rules of Evidence
permit a party to petition the arbitral tribunal
to order the disclosure of those documents that
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are “relevant and material” to the party’s case.?®
Under the IBA Rules of Evidence, the requesting
party first sets out the documents or catego-
ries of documents that it wishes the opposing
party to disclose in accordance with a series of
requirements under Article 3.3. The opposing
party then has the opportunity to object to the
requests based on one of grounds set out in Arti-
cle 9.2 of the IBA Rules of Evidence. If, after these
exchanges, the parties cannot agree on the dis-
closure, the tribunal will subsequently rule on
the propriety of the disclosure request. As such,
the tribunal cannot order the disclosure of doc-
uments unless the requested documents are rel-
evant to a party’s arguments and, more impor-
tantly, material to the outcome of the dispute.

On the contrary, Article 4.2 of the Prague Rules
contains a different approach outlined in Arti-
cle 4.2, which suggests that document produc-
tion, including e-discovery, should generally be
avoided, whilst all key documents shall be pro-
vided in pleadings. There is not a complete bar
to any document production as the subsequent
article does provide for parties to “request cer-
tain documents”: a party may request the tri-
bunal to order the other party to produce only
specific documents which (i) are relevant and
material to the outcome of the case, (ii) are not in
the public domain; and (iii) are in the possession
of the other party.

It must be noted that the limitations imposed
by the Prague Rules must not be interpreted as a
complete disposal of document production,* as
total restriction of the parties’ ability to request
or introduce documents is not equal to control
of the documents by the tribunal. Still, the pro-
hibition of certain production methods, such as
e-discovery, restrains the amount and types of
documents that parties are able to request and
must produce.

Concluding remarks

The differences in legal traditions and cultures
can influence the expectations and preferences
of parties and practitioners regarding the
conduct of arbitration proceedings, including
the handling of evidence. This has led to a

36 Article 2.3(a) of IBA Rules of Evidence.

growing demand for more tailored and efficient
procedures that can better accommodate
the needs and expectations of the parties,
particularly those from civil law jurisdictions
who may prefer a more inquisitorial approach to
evidence. As it has been discussed in this note,
many practitioners, especially civil law-trained
in particular, have felt frustration with the status
quo of the evidentiary processes of international
commercial arbitration, premised primarily on
the IBA Rules of Evidence, for various reasons
discussed above. It is true that the parties to
an international arbitration will often come
to the dispute with different expectations as
regards the evidentiary process derived from
the rules and procedures adopted in their home
jurisdictions.

Like any other set of best practice standards or
soft law, the new Prague Rules are no panacea to
the problem of the existing dissatisfaction of the
process and underlying procedures, including
presentation of evidence. As with most issues
arising in international arbitration, the decision
regarding the most suitable standard for pre-
sentation of evidence, i.e. whether the cross-ex-
amination or e-discovery should be allowed,
depends primarily on the circumstances of the
case.

Both the IBA Rules of Evidence and the Prague
Rules aim at improving the efficiency of arbitra-
tion proceedings. The Prague Rules offers yet an-
other option to the participants, an alternative
option to frame the dispute resolution process
in the most suitable way.

Importantly, the Prague Rules prompt a discus-
sion on which procedural approach will be most
appropriate for a particular dispute. The tribu-
nals and parties should take a benefit of a more
flexible, suitable approach to the organization
of arbitration proceedings in their specific case,
leading to increased efficiency.

37 Duggal, Kabir A.N. & Rangachari, Rekha. ‘A Challenger Approaches: An Assessment of the Prague Rules on the Efficient
Conduct of Proceedings in International Arbitration’. Journal of International Arbitration 37 no. 1 (2020), p. 40.

38 Klaus Peter Berger & J. Ole Jensen, Due Process Paranoia and the Procedural Judgment Rule: A Safe Harbour for Proce-
dural Management Decisions by International Arbitrators, 32(3) Arb. Int’l 415 (2016).
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Evidence Procedure, Production Of Documents And Electronic
Records In Arbitration Proceedings

S Ravi Shankar’

The most important feature of the arbitration
process is the simplified procedure to be fol-
lowed in the arbitration proceedings unlike the
complicated procedures provided in the Code
of Civil Procedure and the Evidence Act. Hence,
Section 19 of the Arbitration and Conciliation
Act 1996 specifically excludes the applicability of
Code of Civil Procedure, 1908 and the Evidence
Act, 1872 to the arbitration proceedings. Even
though the Evidence act is not applicable in the
arbitration process, the spirit of the Evidence
Act is followed to ensure that the process is re-
sulting in a legally sustainable arbitration award.
The endeavour of the author is to deal with the
important challenges faced by the parties in for-
mulating a legally sustainable arbitration evi-
dence process and production of documentary
evidence including electronic records.

Establishing an evidence Process

The act? does not provide for a process for deal-
ing with the evidence aspect of arbitration and
also the Arbitrators are not bound by the Ev-
idence Act,1972. S.18 of the Act, only mandates
the arbitrator to ensure equal and full opportu-
nities to both parties to prove their case. How-
ever, this does not imply that the arbitrators are
not bound by the rules of evidence and funda-
mental principles of natural justice. As per the
settled law the parties or free to agree on the full
procedure to be followed by the arbitral tribunal®
and if the parties are not able to finalise a proce-
dure the arbitrator shall finalise the same. Even
though the Act does not provide for the proce-
dure to be followed by the arbitrators, the arbi-
trators are bound to apply the principles of nat-
ural justice?. In Soceite Aninmina Lucchesse Oil
case®, Madras High Court held that the Arbitra-
tors are bound to act judicially, confirming the
principles of natural justice. In the case of insti-
tutional arbitration, the institutional rules pro-

vide for the evidence procedure to be followed
by the arbitrator and the parties while conduct-
ing arbitrations under those rules. Hence, in the
case of ad hoc arbitrations the evidence process
can be finalized by the parties jointly or by the
arbitrator and in case of institutional arbitration
the rules of the arbitration institution have to be
followed.

Normally evidence process includes production
of documents, admission denial of documents,
proving the denied documents by way of oral
witness, discovery and disclosure of documents,
examination of fact witnesses, examination of
expert witnesses, cross-examination of oral wit-
nesses, etc., The above-said components of the
witness process can be modified by the parties
with mutual consent or can be decided by the ar-
bitrator without giving any party additional ad-
vantage in the process. For example, many arbi-
tration clauses do not permit the examination of
witnesses and in those kinds of arbitrations, the
evidence process is limited to documents filed
by the parties only. The basic requirement of the
evidence process is that both the parties shall be
given equal and full opportunities to prove their
case. In addition to parties producing witness-
es and evidence, the arbitrator has the power to
seek certain evidence that in the opinion of the
arbitrator, will help the arbitrator to ensure sub-
stantive justice. But arbitrators should exercise
that power cautiously and for some legitimate
cause and not as a matter of routine.

Production of Documentary Evidence in Arbi-
tration

Normally the claimant should produce all the
documents relied on by the claimant to prove
its case along with the pleadings in the stage of
the statement of claim (SOC). The respondent
shall produce all the documents relied on by
the respondent along with the pleadings in this
stage of statement of defence (SOD) and counter

1  The Author is an Advocate specializing in the field of Arbitration. He is also a qualified Advocate on Record in the Su-

preme Court of India.
Arbitration and Conciliation Act, 1996
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claim. Itis also necessary that the reason for pro-
ducing a document should be specifically stated

in the pleadings. In India, we follow a system of |

rejoinder to the statement of claim in which the
additional contentions taken by the respondent
in the statement of defence are responded. At
that stage, also, the claimant gets an opportunity
to file certain documents in support of the con-
tentions raised in the rejoinder and the reply to
counter-claim. Finally, the counter Claimant files

a rejoinder to its counter-claim and files certain |
documents. In some cases, parties bring new |

contentions and facts in the rejoinder stage. In
such a situation, the tribunal may allow the par-
ties to file additional rejoinders along with some
documents. But the arbitral tribunal should try
to avoid such a prolonged process of filing doc-

uments because it delays the arbitration process |

and also creates confusion.

Admission and Denial of Documents

The parties are allowed to file an affidavit ad-
mitting and denying the documents filed by the
opposite party. If certain documents are denied
by one party, the other party may produce the

original document to prove the existence of such |
documentary evidence or examine an oral wit- |

ness to prove the denied document. The purpose
of admission denial is to make clear the docu-
ments admitted by both parties and the docu-
ments not admitted by any of the parties. If any
oral witness is examined by a party to prove cer-
tain documents, the opposite party gets an op-

portunity to cross-examine the oral witness. Af- |
ter cross-examination, the arbitral tribunal can |

decide whether the document can be admitted
or not.

Production of Electronic Records

In this modern and technical era all communi-

cations are done by email and even contracts are |
signed electronically and hence, most of the doc- |

uments are electronic records relied on by the
parties. In the year 2000 various amendments
were brought in IT Act and Evidence Act to reg-
ulate and create a framework for the production
of electronic records in the Court of Law which
includes arbitration proceedings. Electronic re-

cords “means data, record or data generated, :
image or sound stored, received or sent in an |

electronic form or micro film or computer gener-

6 S2(1) (t), The Information Technology Act,2000

ated micro fiche™. Electronic records produced
for the inspection of the court are called docu-
mentary evidence and Section 65(B)(2) provides
i that the electronic records shall be considered,
as documents if-

A. Computer output is produced during a peri-
od when the computer was regularly used to
store or process information for regular activ-
ities by a person with the lawful control over
the computer.

.During the same period, Information con-
tained in electronic records or data derived
from the other source that is included in an
electronic record was regularly fed into the
computer from which computer output is pro-
duced

.during the same period the computer was
working correctly and if not then electronic
records and it’s content are not affected

.the information contained in the electronic
record reproduces or is derived from Such in-
formation Fed into the computer in the ordi-
nary course of the said activities.

The ways to make an Electronic Record
Admissible before a Court of Law or an Ar-
bitral Tribunal:

In the evidence process, only after this stage of
admissibility of a particular evidence, genuine-
ness, veracity or relatability is seen by the court
or the arbitral tribunal and hence admissibility
of an electronic record is the first stage in the
process. Hence let us see the ways in which an
electronic record can be made as admissible ev-
idence before a court or an arbitrator. The law
provides for two ways of producing electronic
records which are as follows:

1. Primary Evidence (without 65 (B)
Certificate): If a party can produce the
original electronic record before the arbitral
tribunal, it is primary evidence, then there
is no requirement under law to comply with

section 65 (B) of the Indian Evidence Act 1872
and the same is admissible by the tribunal.
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For example, the production of a laptop
computer that was used to send a particular
email through a witness who used the said

2. Secondary Evidence (with 65 (B)
Certificate): Any electronic record which
is an output of a computer or a technical
device where the original is saved, for
example copy in a pen drive, printout, CDs

etc are called secondary evidences. To make
such secondary evidence admissible before |

a court of law or an arbitrator, compliance
to section 65 (B) of the Indian Evidence Act
1872, filing a certificate by the owner or in
whose possession and usage that device
was, is necessary.

In the field of arbitration, we use a lot of elec- |
tronic records including emails, electronic bank ;

statements, electronic account statements, Bank
Account Statements, Certificates issued by Char-
tered Accountants, Auto-generated electronic
reports, software reports, scanned documents
etc., because the entire communication between
the corporate parties happens electronically. In

such a situation the reliance of the parties on |
electronic records to prove their case is increas- |

ing day by day. Hence the legislature has come
forward to accept the reality and has recognised
electronic records as admissible documents be-
fore a court of law, provided they fulfil certain
conditions. These conditions are necessary to
avoid any manipulated and fabricated docu-
ments brought on record by the parties.

It is also important to note that the original |

electronic record also can be produced by a par-
ty in arbitration by producing the computer or
laptop or computer tablet or mobile phone in
which the electronic record was initially stored
by stepping into the witness box and proving

that it was owned by him or operated by him, |
in which case there is no requirement of filing |

a certificate under S.65(B). But it is not possible
when the computer happens to be a part of a
“computer system” or “computer network” and
it becomes impossible to physically bring such
system or network to the court, then the only
means of providing the information contained

in such electronic record can be in accordance :
with section 65 (B) (1) together with the requisite |

certificate under section 65 B(4).

Law relating to the 65(B) Certificate: The
law is well settled by the law and the Su-

i preme Court of India relating to is certifi-
laptop going to the witness box as a witness. |

cate issued under section 65 (B) of the Ev-
idence Act, 1872 which can be summarised
as follows:

(a) The certificate issuing person should
state in the certificate identifying the
electronic record, a statement describ-
ing how the electronic record was pro-
duced, details of the device that pro-
duced the electronic record, subject
matter of the certificate to the best of
the ability and knowledge of the per-
son issuing it, should be signed by a
person who is having official posses-
sion of that device or the management
of the devise. (Section 65(B))

(b) If the original electronic record is pro-
duced in the court, there is no require-
ment of filing a certificate under S.65(B)

(c) The requirement of issuance of a cer-
tificate under S.65(B) is not procedural
in nature. The certificate under S.65(B)
of the Act is pre-requisite for admitting
an electronic record as a document and
it cannot be supplemented by an oral
evidence later” as laid down in Anvar
.P.A. Case?

(d) Section 45A of Indian Evidence Act,1872
and 79A of Information Technology
Act jointly provide that whenever a
question of genuineness of Electronic
record arises, it can be verified by an
examiner of electronic evidence who is
appointed by the Central Government.

(e) If a certificate under Section 65(B)
could not be obtained as the person or
authority concerned refuses to share it,
the summons could be sent by a court
of law directing the person or the au-
thority to produce it.

7  Arjun Panditrao Khotkar Vs Kailash Kushanrao (2020) & SCC 1

8 Anvar PV,(2024) 10 SCC 473
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WRITING OF AN ARBITRAL AWARD: STANDARDS AND PRACTICES

Datuk Sundra Rajoo’

INTRODUCTION

An arbitral award marks the end of the arbitral
tribunal’s authority and settles all claimsbetween
the parties.? It is final and binding between the
parties unless there is an express contrary pro-
vision in the arbitration submissions, it is an
interim award, or there is any recourse that an
aggrieved party may have under a statute or
agreementto arbitrate.

Arbitral awards have a unique status under in-
ternational law as they can be enforcedinterna-
tionally by foreign courts using the Convention
on the Recognition and Enforcement of Foreign
Arbitral Awards (“New York Convention”).*

Signatories to the New York Convention ob-
serve the principal objective of the New York
Convention to provide uniform procedures for
the recognition and enforcement of arbitral
awards in one Convention State which had been
made in another Convention State.

Given its special status under international law,
the writing of an arbitral award is a critical step.

This paper focuses on the two common prac-
tical approaches to writing an arbitral award:
the preliminary drafting exercise of pre-hearing
matters; and the drafting of substantive parts of
the arbitral award after the hearing.

WRITING THE PRE-HEARING MATTERS

Drafting an award takes time. A lot of work
could be done while the arbitration proceedings

are still ongoing. The process of drafting the ar-
bitral award is a matter of personal predilection.
The factors influencing the drafting of the arbi-
tral award include the personal preferences of
an arbitrator or the tribunal members, the com-
plexity of issues, time limit, etc.

Nevertheless, it is a good practice for arbitra-
tors to start drafting the pre-hearing matters
before the hearing. The Practice Guidelines
by the Chartered Institute of Arbitrators
(“CIArb”) provide that:

“It is good practice to start preparing and
regularly update as the arbitration devel-
ops the narrative paragraphs of an award
at an early stage so as to set out the basic
information including the names and ad-
dresses of the arbitrators,the parties and
their representatives, the chronology of the
facts, the respective positions of the parties
and any agreed matters. The award should
describe the process by which the arbitra-
tors have been appointed and basis for their
jurisdiction to resolve the dispute. It should
also contain a brief procedural history of
the main stages in the arbitration, refer-
ring to preliminary conferences,exchanges
of documents, hearing and post-hearing
exchanges. The purpose of this is to enable
the reader, such as a judge called upon to
enforce the award, to see how the arbitra-
tors came to have the authority to issue an
award and understand whether the proce-
dure followed was in accordance with the
agreement of the parties, including any ar-
bitration rules and/or the lex arbitri”

1

Sundra Rajoo (Malaysia); Director, Asian International Arbitration Centre (2010-2018 & 2023 to date);Founding Presi-
dent, Asian Institute of Alternate Dispute Resolution (2018 to date); Certified International ADR Practitioner (AIADR);
Chartered Arbitrator (CIArb); Advocate & Solicitor; Architect and Town Planner; Chairman, Asian Domain Name
Dispute Resolution Centre (2018); Deputy Chairman, FIFA Adjudicatory Chamber (2018); President, Chartered Institute
of Arbitrators (2016); President, Asian Pacific Regional Arbitration Group (APRAG)(2011); Founding President, Society
of Construction Law Malaysia; Founding President, Malaysian Society of Adjudicators; Founding President, Sports Law
Association of Malaysia; sometime Visiting and Adjunct Professors at UniversitiTeknologi Malaysia, Universiti Ke-
bangsaan Malaysia, Universiti Sains Malaysia, University of Malaya. Hon LLD (Leeds Beckett). I wish to acknowledge Ms
Heather Yee, Ms Cheng Wan Yng and Ms Ng ChuYin for their research and input for this paper.

Article 32(1) of the UNCITRAL Model Law on International Commercial Arbitration states that “The arbitral proceed-
ings are terminated by the final award...”.

Middlemiss and Gould (a firm) v Hartlepool Corpn [1972] 1 WLR 1643, pp. 1647 - 1648; Arbitration Act, ss. 34, 48; English
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Datuk Professor Sundra Rajoo, The Relevance of Arbitration in Resolving Disputes [2021]1 ML] ccxiv.

Chartered Institute of Arbitrators, International Arbitration Practice Guideline, Drafting Arbitral Awards, Part I - Gen-
eral, p. 13.
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One of the key themes that emerge
from drafting an award before the

hearing is to preserve sufficient unin-
terrupted time to focus on substantive
issues after the hearing.It may also re-
fresh the arbitrators’ memory ahead
of the hearing and to keep track of the
issues at each stage of the proceedings.

Given the importance of time management in
the arbitration proceedings, in practice,the arbi-
trators could commence with the drafting of the
non-substance part of the award in advance of
the hearing.

(i). Formalities of the Arbitral Award

The arbitral tribunal may decide the formalities
of the arbitral award at the early stageof the arbi-
tration proceedings. However, the structure, con-
tent and requirements of anarbitral award may
depend on the arbitral tribunal and applicable
laws and rules.

The international arbitration conventions do
not generally provide mandatory formal re-
quirements for an arbitral award.®

The New York Convention imposes an implied
written requirement for an arbitral award as Ar-
ticle IV(1) provides as follow:

“l. To obtain the recognition and en-
forcement mentioned in the preceding
article, the party applying for recogni-
tion and enforcement shall, at the time
of the application, supply:

a). The duly authenticated original award or a
duly certified copy thereof;

b). The original agreement referred to in article
IT or a duly certified copythereof”

The formality requirements under the national
law on domestic award may not apply to foreign
awards unless the arbitration agreement ex-
pressly states so or when the parties advise the
arbitral tribunal of such requirements.’

Therefore, it is essential for the arbitral tribu-
nal to determine the required formalities for the
arbitral award based on the applicable laws and
rules.®

There are several international arbitration
rules and arbitration statutes that provide guide-
lines as to the formal requirements of an arbitral
award. Generally, the most common require-
ments of an arbitral award are as follows:

1) It shall be in writing and signed by the arbitral
tribunal,®

2)It shall contain reasons upon which it is
based,® and

3) It shall state its date and the seat of the arbi-
tration.!

Some national laws impose mandatory require-
ments as to the formality of an arbitral award.
For example, the Indian Stamp Act 1899 provides
that an award is required to be affixed with ap-
propriately valued stamp paper if the seat of
arbitration is in India;? the Swedish Arbitration
Act 1999 provides that the award must contain
clear instructions as to what must be done by
a party who wants to challenge the award;® the
Arbitration (Scotland) Act 2010 provides that an

6 Gary B. Born, International Commercial Arbitration, Vol. 2, 3rd edition, Kluwer Law International,Wolters Kluwer

2021, p. 3281.

7 Lawrence W. Newman, Richard D. Hill, The Leading Arbitrators’ Guide to International Arbitration,2nd edn, Juris

2008, p. 500.

8 Chartered Institute of Arbitrators, Drafting Arbitral Awards Part I- General, art. 4:Arbitrators should comply with any
requirements as to form and content set out in the arbitration agreement, including any arbitration rules and/ or the lex

arbitri.

9 Arbitration and Conciliation Act, 1996, s. 31(1); English Arbitration Act, 1996, s. 52(3); UNCITRAL Model Law on Inter-
national Commercial Arbitration, 1985, art. 31(1); SIAC Rules, 2016, r. 32.4; UNCITRAL Arbitration rules, 2013, arts. 34(2),
34(4); LCIA Arbitration Rules, 2020, art. 26.2; ICSID Rules of Procedure for Arbitration Proceedings (Arbitration Rules),
r1. 47(1), 47(2); India: General Electric Co. v. Renusagar Power Co. Ltd., XV Y.B. Com. Arb. 259,262(2007)

10 Arbitration and Conciliation Act, 1996, s. 31(3); English Arbitration Act, 1996, s. 52(4); UNCITRAL Model Law on Inter-
national Commercial Arbitration, 1985, art. 31(2); SIAC Rules, 2016, 1. 32.4; UNCITRAL Arbitration Rules, 2013, art. 34(3);
ICC Rules of Arbitration, 2017, art. 32(2); LCIAArbitration Rules, 2020, art. 26.2; ICSID Rules of Procedure for Arbitration

Proceedings (Arbitration Rules), r. 47(1)(i).

11 Arbitration and Conciliation Act, 1996, s. 31(4); English Arbitration Act, 1996, s. 52(5); UNCITRAL Model Law on Inter-
national Commercial Arbitration, 1985, art. 31(3); UNCITRAL Arbitration Rules, 2013, art.34(4); ICC Rules of Arbitration,
2017, art. 32(3); LCIA Arbitration Rules, 2020, art. 26.2; ICSID Rules of Procedure for Arbitration Proceedings (Arbitration

Rules), r. 47(1)(e).

12 Indian Stamp Act, 1899, s. 35; Sundra Rajoo, Law, Practice and Procedure of Arbitration in India, 2021, Thomson Reu-

ters, p. 1027.
13 Section 36 of Swedish Arbitration Act 1999.
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award should state whether any previous provi-
sional or part award has been made (and the ex-

tent to which any previous provisional award is |
i and to assess whether there were any procedural

superseded or confirmed)."

There are various checklists that are available
to assist arbitrators in the drafting process. For
example, the UNCITRAL Model Law on Inter-
national Commercial Arbitration (“UNCITRAL
Model Law”), the CIArb’s checklist, the Interna-
tional Chamberof Commerce (“ICC”) checklist,

(“AIAC”)’s checklist. The requirements under var-
ious institutional arbitration rules andrelevant
case laws intend to help drafting an award which
is consistent with the applicable laws and rules.

(a). UNCITRAL Model Law

The UNCITRAL Model Law, has been adopted | encyand clarity of the award. It providesthe ratio-

in 85 States and a total of 118 jurisdictions.”” Akin |

to Section 31 of the Indian Arbitration and Con-
ciliation Act 1996 (“1996 Act”)*, Article 31 of the
UNICITRAL Model Law" sets out the form and
contentrequirement of the award, as below:!®

Be in writing
Written requirement of an award is important

tration. It is necessary for parties to understand
the basis for the award. Furthermore, a written
award is important for the enforceability under
the New York

Convention, as the enforcement of arbitral
award under the New York Convention requires
the original copy of the award. This would also

14 Rule 51, Schedule 1 of Arbitration (Scotland) Act 2010.

used in the event of anychallenges to the award.
Without a written record, it may be difficult to re-
construct whathappened during the arbitration

irregularities or other issues that could affect the
validity of the award.

Be signed by the arbitrator(s)

The award is to be signed by the arbitrator.
When there are more than one arbitrator, the

i award has to be signed by the majority of the ar-
and the Asian International Arbitration Centre |

bitrators provided that the reasonfor any omit-
ted signature is stated.

Contained reasons

The award has to contain reasons, unless the
parties agreed otherwise.

The reasoning is important to provide transpar-

nale for the conclusions in the award. Examples
of reasoning includes the facts, the applicable
law, and how it reaches the conclusion.

State the date of the award

The date of the award is important to allow the
parties to estimate the time limits underdomes-

i tic law for lodging set-aside application or other
to serve as evidence of the outcome of the arbi- i

claims against the award. It also marks the date
whether the arbitrators complied with the time
limits set out in theapplicable institutional rules.

There may be registration or filing requirements
forawards thatare time-sensitive. Forexample, in
India, Article 137 of Schedule 1 of the Limitation

i Act 1963 provides that the limitation period for
i the enforcement of foreign award will be 3 years
provide a record of the arbitration that can be |

15 ‘UNCITRAL Model Law on International Commercial Arbitration (1985), with amendments as adopted in2006’ (United
Nations Commission On International TradeLaw, ) <https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_

arbitration/status> accessed 22 March 2023
16 Arbitration and Conciliation Act, 1996 s. 31
17 Article 31 of UNICITRAL Model Law provides that:

“(1) the award shall be made in writing and shall be signed by the arbitrator or arbitrators. In arbitral proceedings with
more than one arbitrator, the signatures of the majority of all membersof the arbitral tribunal shall suffice, provided that

the reason for any omitted signature is stated.

(2) The award shall state the reasons upon which it is based, unless the parties have agreedthat no reasons are to

be given or the award is an award on agreed terms under article 30.

(3) The award shall state its date and the place of arbitration as determined in accordance witharticle 20(1). The

award shall be deemed to have been made at that place.

(4) After the award is made, a copy signed by the arbitrators in accordance with paragraph(1)of this article shall

be delivered to each party.”

18 Ilias Bantekas and others, UNCITRAL Model Law on International Commercial Arbitration- ACommentary, Cam-

bridge University Press, 2020
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from which the right to apply accrues®. On the
other hand, Article 8(1)(d) of the Limitation Law
ofLagos State (Nigeria) stipulates a six-year lim-
itation period for foreign awards which com-
mences from the date the cause of action was
accrued.

The date of award may also determine the ap-
plicable substantive and procedural lawas deter-
mined in the submission agreement.

State the place of the arbitration

The arbitral tribunal shall also state the place of
the arbitration. The place of arbitrationis a cru-
cial element as it clarifies the legal framework
and procedural rules that governthe arbitration.
The place of arbitration may impact the enforce-
ability of the award.

The criteria outlined in the Model Law have
had a significant impact on the drafting ofarbi-
tral awards in the field of international arbitra-
tion. Countries such as India, Malaysia, the Unit-
ed Kingdom and Singapore have incorporated
the principles set outin the Model Law in their
domestic laws.

For instance, in India, the Arbitration and Con-
ciliation Act of 1940 (“1940 Act”) was amended in
1996 becoming the Arbitration and Conciliation
Act of 1996 (“1996 Act”) to incorporate the prin-
ciples of the Model Law.

In the 1940 Act, it only required the arbitral
award to be in writing and signed. After theincor-
poration of UNCITRAL Model Law in 1996, it pro-
vides for a certain form of awardto be complied
with if there were no prior agreement between
the parties, which is theaward shall be written,
signed, reasoned and state the date and place
of the award. This requirement was then made
mandatory in the 2021 amendments to the 1996
Act.?®

Similarly, in Malaysia, the Arbitration Act 2005

(“2005 Act”) that repealed the prior Arbitration |

19 Limitation Act 1963, Article 137, Schedule

{ Act 1952 was modelled on the UNCITRAL Model

Law. Prior to theamendment, the only require-
ment for the drafting of arbitral award is for the
award to be final and binding.? The 2005 Act
much like Part II of Indian 1996 Act, also provides
for the recognition and enforcement of foreign
arbitral award in accordance with the New York
Convention.

In the United Kingdom, the Arbitration Act 1979
(1979 Act”) did not specify any form for the writ-
ing of arbitral award but requires the award to be
reasoned for it to be enforced in the High Court.
The Arbitration Act 1996 was then introduced to
repeal thel979 Act.

The United Kingdom incorporated the prin-
ciples of the UNCITRAL Model Law in the 1996
Act. 2It adopted the UNCITRAL Model Law prin-
ciples regarding the requirements for the valid-
ity of arbitral award, including the need to state
the reasonsfor the award, and provides for the
enforcement of a foreign arbitral award.

Several international institutions, such as CIA-
rb, the ICC and the AIAC develop variouspractice
notes, guidelines and checklists to ensure consis-
tency and clarity in the awardwriting.

Chartered Institute of Arbitrators
(“CIArb”)The CIArb Practical
Guideline #? on drafting an arbitral
award provided a general overview of
the structure of an award as follows?*:

(b).

1. Awards should be in a format and layout
which aids the communication of the
arbitrators’ decision and invites reading;

2. May be written as a flowing narrative dealing
with the evidence as it arises naturally in the
sequence of things or where there are many
different issues, on an issue-by-issue basis,
dealing with the evidence and argument
applicable to each issue separately;

20 Hitesh, ‘Evolution of The Arbitration Law In India’ (Legal Service India E- Journal) <https://www.legalserviceindia.com/
legal/article-4145-evolution-of-the-arbitration-law-in- india.html> accessed 22 March 2023

21 Article 17 of the Arbitration Act 1952

22 Louis Peacock-Young and James Coen, ‘Twenty five years of the English Arbitration Act 1996: background,
April 2022 ) <https://www.stewartslaw.com/news/the-english-arbitra-

and possible areas for reform’ (STEWARTS, 6

successes,

tion-act-1996-background-successes- and-possible-areas-for-reform/> accessed 22 March 2023
23 Tim Hardy, Andrew Burr, Bennar Balkaya, Ciaran Fahy, Jo Delaney, Karen Akinci, Lawrence W. Newman, Michael Cover,
Mohamed S. Abdel Wahab, Murray Armes, Nicholas Gould, Richard Tan, Shawn Conway, Sundra Rajoo, ex officio, Wolf

Von Kumberg, ex officio

24 ‘Drafting Arbitral Awards Part I _ General’ 2021] International Arbitration Practice Guideline pp. 2-3 25 ‘Drafting Arbi-
tral Awards Part I _ General’ 2021] International Arbitration Practice Guideline, pp. 10-11
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3. Arbitrator should consider using short |

sentences;
4. Arbitratorshould use numbered paragraphs;

5. Award should include informative headings
and sub-headings;

6. Table of contents for lengthy awards;

7. Avoid technical or legalistic expressions
and should be written in plain and simple
language; and

8. Should not attach extensive documents
to the award and/or refer to documents
attached to the award.

Article 10 of the guidelines?® lays out additional
requirement to the arbitral award. Theyinclude
names and addresses of the arbitral tribunal, the
parties and their legal representatives; the terms
of the arbitration agreement between the par-
ties; a summary of the facts and procedure in-
cluding how the dispute arose; a summary of the
issues and the respective positions of the parties;
an analysis of the arbitrators’ findings as to the
facts and application of the law to these facts;
and operative part containing the decision(s).

CIArb’s commentary further sets out the prac-
tice of writing an arbitral award as follows:

1. Start preparing and regularly update as
the arbitration develops the narrative
paragraphs of an award at an early stage
so as to set out the basic information;

2. The award should describe the process
by which the arbitrators have been ap-
pointed and basis for their jurisdiction
to resolve the dispute; Should contain
a brief procedural history of the main
stages in the arbitration, referring to the
preliminary conferences, exchanges of
documents, hearing and post-hearing ex-
changes;

3. The award should clearly identify and
present in a logical order the issues
which need to be decided. They are often
phrased as questions which can be found
in the parties’ submission;

4. Request the parties to provide a list, pref-
erably agreed between them, and or ask
them to comment on the list prepared by
the arbitrators in order to make sure that
all of the disputed issues have been in-
cluded and that all matters fall within the
arbitrators’ jurisdiction;

5. Include a description of all claims and
counterclaims, if any. This can be done by
way of paraphrasing the relevant sections
from the request for arbitration or the
submissions made by the parties;

6. The award should conclude with a sec-
tion, known as the operative or dispos-
itive part, setting out the arbitrators’
decision and orders issue by issue. This
section should be short and clearly sepa-
rated from the rest of the award; and

7. Operative part of an award should be
drafted using mandatory language that
requires compliance from parties, such
as ‘we award’, ‘we direct, ‘we order’ or
theequivalent. In case of non-monetary
award, ‘we declare’.

(c). International Chamber of Commerce
(“ICC”)

The ICC Arbitration Rules 2021 provides that
the award is to be reasoned, stating theplace of
arbitration and date of award rendered.

The ICC also provide an award checklist?® which
is divided into 7 categories:

1. The General Formalities;

2. Identification of Parties, their representative
and the arbitrators;

Arbitration and choice-of-law agreement;
History of the arbitral proceedings;
Jurisdiction;

Cost of the arbitration; and

N o v &~ Ww

Dispositive section, place of arbitration, date
and signature.

The ICC Award Checklist provides guidance on
the formalities such as the type of awards, the

25 Drafting Arbitral Awards Part I _ General’ 2021] International Arbitration Practice Guideline, pp. 10-11
26 ‘ICC Award Checklist ‘[(1998 - 2012 - 2017 - 2021 Rules)] -(2021) ICC International Court OfArbitration
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inclusion of table of contents, numbering of the
paragraphs, stating the date of the award, and
identifying the parties, representatives and arbi-
trators.

ICC provides guidance in elaborating the his-
tory of the arbitral proceedings which includes
the summary of procedural steps to date; date
of the case management conference; place of ar-
bitration; description of the constitution of the
arbitral award; reference to the parties’ agree-
ment on an alternative method of nominating or
appointing the president of the arbitral tribunal.

In relation to the dispositive part of the award,
it provides that the award shall deal with all of
the issues and parties’ claim, which should be
stated clearly and precisely somewhere in the
award and compared to the terms of reference,
including the parties’ mostrecentrequests for re-
lief, and decides nothing more than those issues
and claims.On another note, one of the features
of the ICC arbitration is that the ICC court has
the right to modify the form of the award and,
without affecting the arbitral tribunal’s liberty of
decision, may also draw its attention to points of
substance.”

(d). Asian International
Centre (“AIAC”)

The AIAC, one of the earliest ADR institutions in
Asia, was formed under the auspicesof the Asian
African Legal Consultative Organization (“AAL-
CO”), an international organization comprising
47-member states from across the region.

The AIAC released its revised AIAC Arbitration
2021 Rules (“2021 Rules”) consolidating the pro-
visions of the UNCITRAL Arbitration Rules 2013
and its previous2018 Rules.

Arbitration

Rule 33 of the 2021 Rules provides that the award
to be in writing, stating the reasonsfor which the
award is based upon, and be signed by the arbi-
tral tribunal either physically or electronically,
be dated and stating the seat of arbitration.

Rule 34 of the 2021 Rules sets out the scope of
27 Article 34, ICC Arbitration Rules 2021

the review process by the Director of AIAC. The
Director has the power to draw the attention of
the arbitral tribunal to any irregularities that
may arise from the draft form of the award. They
include the deficiencies in the procedural histo-
ry, general content issues, and any clerical, typo-
graphical, or computational errors.”®

Likewise, the AIAC provides a checklist for draft-
ing an arbitral award *which is dividedinto seven
(7) categories, as follows:

1. Overview
The overview sections includes general
information such as page and paragraph
numbering, definition and consistency of
abbreviations and the typeof award, (i.e.
Interim, Partial, Final Award, Consent
Award, Emergency Awardor Award on Costs
or Interest).3°

2. The Details
This includes details and identification of
the Parties, their Representatives, andthe
tribunal.

3. Arbitration agreement and applicable laws
This section includes a reproduction
of either the arbitration agreement or
submission agreement in full or an excerpt,
identify the parties and/or signatories to
the arbitration agreement or submission
agreement and an indication of the
applicable substantive and procedural laws.

4. History of the arbitral proceedings
The sub-sections under the history of the
arbitral proceeding includes the summary
of documents exchange and procedural
steps, indication of decisionsmade by the
Director on matters such as fast track
request ¥, challenge requests®, joinder
request® and consolidation request®, etc. as
well as other procedural indications.

5. Content of the award
As for the main body of the award, the AIAC
recommends the inclusion of information

28 Asian International Arbitration Centre (Malaysia), Commentary to the AIAC Arbitration Rules 2021,2022
29 See ‘PartIl-Drafting of a Final Arbitral Award’ of its ‘Recommended Good Practices For The ConductOf Arbitration Pro-
ceedings And Drafting Of Awards In Arbitrations Administered Under The AIAC Arbitration Rules 2021’

(Source: https://admin.aiac.world/uploads/ckupload/ckupload_20210907104327_21.pdf)

30 AIAC Rules 2021, Rule 2.4

31 AIAC Rules 2021, Rule 8.3

32 AIAC Rules 2021, Rule 11.9

33 AIAC Rules 2021, Rule 21.1 and Rule 21.6
34 AIAC Rules 2021, Rule 22.2
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on objections raised, decisions, time limits
and considerations.

6. Costs of arbitration
Under this section, the arbitral tribunal
may include the details on the fee
agreement entered between the parties and
the tribunal, setting out all costs incurred
throughout proceedings, the calculation of
costs and interest.

7. Dispositive section of the award
This section may include the dispositive
part addressing all orders including those
made on jurisdiction (if applicable), to
address all the issues and parties’ claim,
the signatures of the arbitral tribunal, to
indicate the date of the award and set of the
award.

The AIAC is currently in the process of review-
ing the 2021 Rules and its applicability.

(ii).
Once the background of the arbitration pro-
ceedings has been set out, the next sectionof the

arbitral award could include the procedural is-
sues that arose up to the hearing stage.

Procedural History

The arbitrator could constantly update the pro-
cedural history, such as the commencement of
arbitration, the agreed dates of the whole pro-
ceedings, the applications made by the parties
and the arbitral tribunal’s determination on
these applications, the details on the pleadings
and evidence submitted by the parties and the
extension of time applications made by the par-
ties and the arbitral tribunal’s decision for each
procedural steps.

(iii).
It is a good practice to include all issues of fact

and law that have been referred to thearbitration
in an arbitral award*.

Summary of Parties’ Positions

It is, therefore useful to start drafting a sum-
mary of the parties’ positions, including thede-
tails, the responsibility of each arbitrator for a
three-party arbitral tribunal and the sequence
of the issues.

For example, arbitrators could review the par-

| ties’ arguments, the documents supporting such

arguments, and tabulate each issue on the argu-
ments from both parties together with the page
references for the documents.

The drafting of the chronology and the relief
sought are some of the examples that canbe pre-
pared prior to hearing.

It is also a good practice to avoid paraphrasing
the parties’ position to avoid improvingor chang-
ing the parties’ pleadings. It is important to re-
sist the temptation to rewrite a party’s position
to avoid resulting in inaccuracies.

(iv).

If there has been a prior award, the arbitrator
could draft all the previous awards in thearbi-
tration proceedings, and whether there is any
need to repeat any points in the subsequent
or final award.

In this context, the arbitrator could identify
the types of the arbitral award such as wheth-
eritis aninterim award, partial award, agreed
award, etc., the observations made in each
case, and the determination made.

v).

Previous Awards

Identify any Change of Counsel or
Arbitrator

If there is any change of counsel or arbitrator
during the course of proceedings, it couldbe
recorded as and when it occurs to ensure that
all the details are noted in the arbitralaward.

(vi).

If there are any amendments of pleadings or
any changes to the request for relief, it would
be a good practice to set out the chronolog-
ical events, the parties’ applicationsand the
arbitral tribunal’s determination.

Changes to Request for Relief

(vii). Special Circumstances

Special circumstances may arise during the
drafting process. For example, the non- partic-
ipation of a party. In practice, parties to the ar-
bitration agreement might fail or refuse to re-
spond to a notice of arbitration. There could be a
scenario where a party initially took part in the
arbitration proceedings but ceases to participate
at a crucial time?.

Most arbitration legislations and rules allow

35 Nigel Blackaby, Constantine Partasides, Alan Redfern, and Martin Hunter, Redfern and Hunter on International Ar-
bitration, 6th edn, Oxford University Press 2015, para. 9.152; Indu Malhotra,Commentary on the Law of Arbitration,

Vol. 1, 4th edn, Wolters Kluwer 2020, p. 790.

36 Russell Thirgood, The Non-Responsive Respondent: Taking an Arbitration Forward and How, Arbitration: The Interna-
tional Journal of Arbitration, Mediation and Dispute Management, Volume 85, Issue 1 (2019) pp. 65 - 67
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the hearing to continue in the absence ofthe re-
spondent®. For example, Article 25 of the UNCI-
TRAL Model Law, similar to Section 25(b) of the
Indian 1996 Act, provides as follows:

“the respondent fails to communicate
his statement of defence ... the arbitral
tribunal shall continue the proceedings
without treating such failure in itself as
an admission of the claimant’s allega-
tions.”

CIArb published guidance on “Party Non-Par-
ticipation” for tribunals. ¥The CIArb guideline
provides that the arbitral tribunal should satisfy
that all parties are notified ofthe proceedings.

The decisions made in the final award have to
clearly set out that due process is served to all
parties. They include sufficient notices have
been given to them, the tribunal has informed
the non-participate party that the proceeding
would continue despite that the party chooses
not to participate, and that the party has been
urged toparticipate in the proceedings.

To avoid potential challenges to the arbitral
award, the arbitral tribunal may set out clearly
the due process taken throughout the arbitra-
tion proceedings.

(viii). Challenges to Jurisdiction

The arbitrator could commence the drafting on
the information on any preliminary objection
raised, including on jurisdiction and the deci-
sions rendered by the arbitral tribunal.

The above are some of the areas of the arbitral
award could be drafted pre-hearing.

WRITING THE AWARD AFTER THE HEAR-
ING

It would be ideal if the deliberation process
and drafting process commenced immedi-
ately after the taking of evidence and to note
the findings on the differences between the
parties.

i. Structure of the Tribunal’s Reasoning

The arbitral tribunal’s analysis, findings, and
reasoning on the substantive issues usually
comprise a substantial proportion of the ar-
bitral award.

The arbitrators could also decide on the struc-
ture of the operative parts of the arbitralaward.
Below are some non-exhaustive pointers for
consideration when writing an award after the
hearing.

The basic sequence for this part would consist
of the basis of jurisdiction of the arbitraltribunal,
a list of issues dealt with in the arbitration pro-
ceedings, conclusion on liabilityand quantum,
and any interest or costs implications.

It may be prudent to list all the claims, coun-
terclaims, set-offs, and defenses to avoid judicial
scrutiny on potential shortcomings of the arbi-
tral award. The preliminary issuescould be dealt
with first before the substantive part. This may
be useful to ensure thatthe sequence of the arbi-
tral award is logical and coherent.

Examples of preliminary issues are the juris-
diction challenges, the validity of the contract
and validity of termination.

It could follow with discussing the issues, which
may be dealt with sequentially. The arbitral
award should deal with all the essential issues
to ensure that the right to be heard is effective-
ly safeguarded®. For example, it could start with
the parties’ positionand arguments, followed by
the tribunal’s reasoning.

It is a good practice to include references to
documents, authorities and witness statements
to ensure that the reader of the arbitral award
can comprehend the awardeasily.

An example of the basic sequence of the sub-
stantive part of the award is as follows:*°

(@) anumbered list of issues;
(b) common ground or undisputed facts;

() any preemptive questions such as the
validity of the contract or termination
ofcontract;

(d) analysis of the submissions and evi-
dence which may include the finding of
facts,application of the laws to the facts
and the decisions;

37 Forexampleinthe respective arbitration Acts of Australia, UK, US, Singapore, Hong Kong, Malaysia,Philippines, India,

Germany, Italy and France (among others)

38 Chartered Institute Of Arbitrators, ‘International Arbitration Practice Guideline - Party Non- Participation’
39 TMM Division Maritima SA de CV v Pacific Richfield Marine Pte Ltd [2013] SGHC 186 [2013] 4 SLR972, paras 77 to 78
40 Ray Turner, Arbitration Awards: A Practical Approach, 2005, Blackwell Publishing Ltd, p. 44
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(e) the counterclaims and set-offs; and

()  summary of the decisions.

For completeness, the award should clearly al-
locate the arbitral tribunal’s determination on
interest claims and costs.

The arbitral award may finished off by stating
the law of the seat of the arbitration, anddealing
with all the requirements imposed by the law. It
must also contain, as noted above, the disposi-
tive part of the arbitral tribunal’s award for the
Tribunal to set out itsdecisions.

Finally, the award must be signed and dated.
(ii). Dissenting Opinions

In an ideal situation, the deliberation process
aims to reach a unanimous award or to have a
majority decision. Whilst a unanimous award is
desirable, it is not always achievable.

Dissenting opinions are inevitable but they are
relatively rare occurrences. Accordingto the ICC
statistics in 2020, there were 16% of the awards
rendered by the majority# All the majority
awards were accompanied by a dissenting opin-
ion.

It is, therefore, common for an arbitrator with

a dissenting opinion to include his view in the

arbitral award. In the end, the arbitral award

could conclude and state that this view has
been considered but was not adopted.

Having said so, serious efforts and attempts
could be made to reach a consensus between
the arbitrators. The dissenting opinion could be
provided to the majority so as such opinion may
be examined and possibly be reconciled with the
majority opinions.*

However, challenging an arbitral award based
on dissenting opinions is not new. It provides
ammunition for the challenge of an arbitral
award. There are generally threetypes of dissent-
ing opinions* the good dissent is the dissent that
is restrained to issues which concern the merits
of the arbitration or jurisdiction of the tribunal;
the baddissent uses inappropriate language for
an arbitration environment;* the ugly dissentis

the one who “attack the way in which the arbi-
tration itself was conducted”®

The ugly dissent may constitute a ground to
annul an arbitral award as it could refer to ir-
regularities in the arbitration proceedings. For
example, Article V(1)(b) of the 1958New York Con-
vention provides as follows:

“ Recognition and enforcement of the
award may be refused, at the request of
the party against whomit isinvoked, only
if that party furnishes to the competent
authority where the recognition and en-
forcement is sought, proof that: ...

(b) The party against whom the award is
invoked was not given proper notice of
the appointment of the arbitrator or of
the arbitration proceedings or was oth-
erwise unable to present his case...”

The dissenting arbitrator in F Ltd v M Ltd*¢ crit-
icized that finding, stating that there was no ba-
sis for it, and that the admission was not a point
that had been advanced atany time by either par-
ty. The Court held as follows:

a). “(a) The existence of a dissenting opinion on
a point of law or fact, arising in connection
with an issue that has been pleaded or
dealt with by the parties in argument, will
be irrelevant to any application under s 68.
The decision of the arbitral tribunal on such
a point, albeit by a majority rather than
unanimously, could not be challenged for
serious irregularity in such circumstances.

b). A comment or observation in a dissenting
opinion, to the effect that an important point
has been decided by the majority without
reference to the parties, will be a factor to
which the court will attach weight in dealing
with an application under s 68. Depending
on the circumstances, such an observation
may have considerable weight, although it
is unlikely that it could, on its own, prove
determinative.

41 Source: https://nyiac.org/wp-content/uploads/2021/09/ICC-Dispute-Resolution-2020-Statistics.pdf
42 Christer Soderlund, Dissenting opinions and why they should be tolerated, 2019, Arbitration Journalby the Arbitration

Association.

43 Alan Redfern, The 2003 Freshfields -Lecture Dissenting Opinions in International Commercial Arbitration: The Good,

the Bad and the Ugly, 2004, Arbitration International, Volume 20, pp. 223-242. 44

44 Ibid, p. 228
45 Ibid, p. 229
46 [2009] EWHC 275 (TCC); [2009] 2 All ER (Comm) 519

Ibid, p. 228
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¢). In circumstances where an argument raised '

by the dissenting arbitrator hasplainly been
considered and rejected by the majority,
even if it is an argument that the parties did
not themselves raise, it may be difficult to
say—eveniftherewas a serious irregularity—
that there was also a substantial injustice.
Regardless of how it arose, the argument
will have been considered and rejected by
the majority.™

As such, in the context of the English Arbitra-
tion Act 1996, a dissenting opinion does not raise
a presumption of serious irregularity in the arbi-
tration proceedings. However,the party may still
misuse the ugly dissents as the ammunition to
challenge the arbitralaward.

Article 3(3) of the CIArb Practice Guidelines on
Drafting Arbitral Awards provides the following
guidelines:

“An arbitrator may issue a dissenting or
separate opinion to explain a disagree-
ment with the outcome and/or the reason-
ing of the majority, as long asit is not pro-
hibited under the arbitration agreement,
including any arbitration rules and/or the
lex arbitri. Dissenting or separate opin-
ions should be carefullydrafted to avoid
any appearance of bias™e.

Paragraph 3 of the comments to Article 3 above
provides as follows:

“a) An arbitrator may wish to make an in-
dividual separate opinion expressing dis-
agreement with the reasoning and/or the
conclusions of the majority. There is no re-
quired form in which dissenting or concur-
ring opinions should be made.They may be
annexed to the final award or included in the
award itself; however,they do not have any
legal effect and they do not form part of an
award.

b) It is good practice for an arbitrator to
issue a written draft of any separate opin-
ion for consideration by the other arbitra-
tors before any award is made. Theseparate
opinion should not disclose any details of

47 Ibid, para [16]

the deliberations. It should be clearly iden-
tified as the personal opinion of its author;
it should be limited toexplaining the basis
of the opinion; and it should not raise any
new argumentsthat the arbitrator failed
to raise at the deliberations.

As such, it may be prudent for the dissenting
arbitrator to adhere to its conduct when a sepa-
rate opinion is desire to be included in the arbi-
tral award.

Further, at any time before the arbitral award
is rendered?, the proceedings may be reopened
depending on the arbitral rules®, at the request
of the arbitral tribunal or at the request of the

party.
CONCLUSION

The drafting of the arbitral awards remains an
area within the discretion of the arbitraltribu-
nal so long as it complies with the mandatory
requirements of the law and the parties’ agree-
ment.

Nevertheless, the standards and practices of
arbitral award writing has evolved significantly
over time. In the past, arbitral awards were often
brief and focused solelyon the outcome of the
case. This is because there was little guidance on
the writing ofarbitral award before the introduc-
tion of the UNCITRAL Model Law and the New
York Convention only implied the writing and
signing requirements.

The increasing importance of international ar-
bitration as a means of resolving disputeshas led
to a greater emphasis on the quality and clari-
ty of arbitral awards. A greater consistency and
clarity in the writing of awards would help to
promote greater predictability and certainty in
the outcome of arbitration proceedings.

To conclude, the practice of arbitral award writ-
ing has come a long way from its earlydays. Nev-
ertheless, there should be room for different ap-
proaches in the future too.

48 Source: https://www.ciarb.org/media/4206/drafting-arbitral-awards-part-i-_-general-2021.pdf

49 New York Court of Appeals in Re Joan Hansen & Co v. Everlast World’s Boxing Headquarters Corp.2009 NY Slip Op 07328
(20009), held that arbitration cannot be re-opened post award

50 For example, ICSID Arbitration Rule 38(2); AIAC Arbitration Rules 2021, Rule 32.5

95


http://www.ciarb.org/media/4206/drafting-arbitral-awards-part-i-_-general-2021.pdf

Challenge And Enforcement of Arbitral Awards in India Post Amendment in 2015

Kunal Vajani’

1. Introduction

1.1. Arbitration has emerged as an alternative
dispute resolution mechanism in India, owing
to its efficiency, flexibility and confidentiality.
The Arbitration and Conciliation Act, 1996
(“Arbitration Act”) provides for the legal
framework for arbitration in India. The
Arbitration Act one hand recognizes the finality
and enforceability of arbitral awards as well as
on the other hand provides for their challenge.

1.2. Section 34 of the Arbitration Act is based
on Article 34 of the UNCITRAL Model Law
with minor modifications. The procedure for
challenging an arbitral award is encapsulated
under Section 34 of the Arbitration Act. The
Arbitration Act does not contain any provisions
for challenge to an arbitral award passed in
an arbitration seated outside India, therefore,
Section 34 of the Arbitration Act applies only
to those arbitral awards passed in arbitral
proceedings seated in India.? It is immaterial if
the arbitration is an international or a domestic
arbitration.?

1.3. The 2015 Arbitration and Conciliation
Amendment Act (“2015 Amendment”) brought
many changes to then existing system of
challenges and enforcement of arbitral awards.
These changes were to fast-track arbitration
proceedings and enforce pending arbitral
awards. The 2019 Arbitration and Conciliation
Amendment Act (“2019 Amendment”) clarified
the changes made in the 2015 amendment and
made some additional changes to then existing
arbitration regime.

2. Constitutional Validity of Section 34 Of
The Arbitration Act

2.1. The Constitutional validity of Section 34
of the Arbitraion Act was challenged before
the Hon’ble Delhi High Court in the case of

1
Arbitration

(2001) 2 AD (Del) 21
(2000) 2 SCC 178
(2019) 20 SCC 1

o v A W
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TPI India vs. Union of India* on the basis the
grounds mentioned under Section 34 of the
Arbitration Act do not provide for an appeal or
challenge on the merits of the arbitral award,
thus, there is not even one forum of appeal
against the arbitral award and against the
power of judicial review which forms a part of
the basic structure of the Constitution of India.

22. The Hon’ble Delhi High Court whilst
replying upon Babar Ali vs. Union of India®
wherein the Hon’ble Supreme Court of India
upheld the validity of the entire Arbitration Act,
upheld the constitutional validity of Section 34
of the Act and held that the parties out of their
own free will agree to submit their dispute
to arbitration fully aware of the limitations
imposed by Section 34 of the Arbitration Act.
Further, it held also that it is permissible for
parliament to provide for certain grounds on
which an arbitral award can be challenged and
not on any other. It held that if the Courts were
allowed to re-examine the arbitral award on
its merit, the entire purpose of speedy justice
would become otiose.

2.3. InDynaTechnologies Pvt. Ltd.vs. Crompton
Greaves Ltd. The Hon’ble Supreme Court
of India observed that Section 34 of the Act
has a different methodology, and it cannot be
considered as a typical Appellate jurisdiction.
Section 34 demands respect to the finality of
the arbitral ruling and the party autonomy
in having chosen to get their issues resolved
through alternate forum of arbitration which
would be thwarted if the Courts were to accept
the challenge to the arbitral rulings on factual
issues in a regular manner. The arbitral award
being supported by reasons, does not call for
any interference.

3. Competent Court for Entertaining Ap-

i plications Under Section 34 Of The Arbi-

Joint Managing Partner - Fox & Mandal, Solicitors & Advocates, Court Member [India] - Icc International Court Of

Noy Vallesina Engineering SPA vs. Jindal Drugs Limited reported in (2021) 1 SCC 382
PASL Wind Solutions vs. GE Power Conversion India Pvt Ltd. reported in (2021) 7 SCC 1



tration Act

4. Limitation for Filing an Application
Under Section 34 of The Arbitration

3.1

3.2.

Act
4.1.

Section 2(e) of the Arbitration Act |
provides for the definition of the !
Court. It provides that the Court for '
the purpose of domestic arbitration
shall be the Principal Civil Court
of original jurisdiction and High
Court for international commercial
arbitrations that exercises
jurisdiction over the subject matter |
of arbitration as if the same had been |
the subject matter of the suit.

However, Section 2(e) of the
Arbitration Act is a derogable
provision, and principle of party
autonomy which forms the bedrock
of the 1996 Act empowers the parties |
with the right to confer jurisdiction
on a Court in a different place. This
is done by the designating the seat
of the arbitration. Designation of
the seat of arbitration is akin to
conferring exclusive jurisdiction. The
Court which exercises jurisdiction
over the seat of the arbitration is the |
Court competent to entertain the |
application under Section 34 of the
Arbitration Act.’

Section 34(3) of the Arbitration Act
provides for period of limitation for |
moving an application challenging
the arbitral award. It provides for a
three-month period, from the date
on which the applicant had received
the arbitral award, to challenge the
arbitral award. The proviso to Section |
34(3) confers the discretion on the
Court to allow the application within
a further period of thirty days but not
thereafter. Therefore, an application
must ordinarily be filed within three
months, however, the Court may
extend this period by another 30 days

=S 0 %N
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4.2.

on sufficient cause being shown.

When does the period of limitation

commences?

4.2.1

4.2.2

The period of limitation for filing an
application under Section 34(1) of the
Arbitration Act begins on the date of
the on which final award is validly de-
livered to the applicant.® The arbitral
award must only be delivered to the
party to the dispute and any delivery
to the advocate of the party is not an
effective delivery to commence the
period of limitation.’

Similarly, the delivery of the draft
arbitral award to identify any com-
putation, clerical or typographical
errors cannot be taken would not
commence the period of limitation
as it only commences when the draft
arbitral award is approved and duly
signed by the arbitrator(s) making it
in terms of Section 31(1)&(4) of the Ar-
bitration Act.® Therefore, the period
of limitation would only commenc-
es when the signed copy of the final
award is duly delivered to the party/
applicant and not before.

Section 5 of Limitation Act vis-a-vis

Section 34 of the Arbitration Act

431

4.3.2

BGS SGS Soma JV vs. NHPC Ltd. reported in (2020) 4 SCC 234
Union of India vs. Tecco Trichy Engineers & Contractors reported in (2005) 4 SCC 239

Benarsi Krishna Committee vs. Karmyogi Shelters Pvt. Ltd. reported in (2012) 9 SCC 496

Dakshin Haryana Bijli Vitran Nigam Ltd. vs. Navigant Technologies Pvt. Ltd. reported in (2021) 7 SCC 657

(2019) 2 SCC 455; see also State of Himachal Pradesh & Anr. vs. M/s Himachal Techno Engineers & Anr. reported in
(2010) 12 SCC 210

Another important issue that has
been subject matter of a lot of judi-
cial decisions is the application of
Section 5 of Limitation Act that pro-
vides for condonation of delay to an
application made under Section 34 of
the Arbitration Act.

The Hon’ble Supreme Court of India
in its decision in Simplex Infrastruc-
ture vs. Union of India' held that



Section 5 of the Limitation Act does
not apply to an application filed un-
der Section 34 of the Arbitration Act.
Further, it was also observed that the
use of the words ‘but not the